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[Monruiy Parr. 





JEOPARDY OF LIFE OR LIMB. 


“Nor shall any person be subject, for the same of- 
fence to be twice put in jeopardy of life or 
limb.” 


Tus provision, which was a fundamental 
maxim of the common law, was undoubt- 
edly inserted by the framers of the con- 
stitution in that instrument, for the pur- 
pose of protecting the life and liberty of 
the individual, and securing him frem the 
necessity of repelling accusations, of 
which his innocence had once been estab- 
lished by the judgment of his peers. But 
whether this was regarded as its whole 
effect, or whether it was enacted with the 
additional object of decisively settling the 
question of the prisoner’s guilt when once 
convicted, so that no further trial could, 
under any circumstances, be granted, may 
admit of some difference of opinion. It 
unquestionably rendered his innocence, 
on a verdict of acquittal, res judicata, but 
whether it conclusively and uualterably 
established his criminality on a verdict of 
guilty, is by no means clear. It is be- 
lieved that no decision on this point has 
ever been given by the supreme court of 
the United States; the principal anthority 
on the question is contained in a judg- 
ment of the U.S. circuit court for the 1st 
circuit, pronounced by Mr. Justice Sto- 
ry,* in which that eminent jurist held, that 
the provision of the constitution above 
cited, operated with equal force in respect 
to a judgment of conviction as of acquit- 
tal, and was in either case absolutely con- 
clusive. From this opinion, however, the 
associate judge (Davis) dissented, on the 
ground that the provision was intended 
for the security and benefit of the individ- 
ual, and could, therefore, be waived and 
relinquished by him, on the principle, 
quisquis potest renunciare jure pro se in- 
troducto. 





* U.S. y. Gibert et al. 2 Sumner’s Rep. 20. 





The construction for which Mr. Justice 
Story contends, in this decision, is in di- 
rect conflict with that which many of the 
highest state tribunals have adopted in 
the exposition of similar clauses in their 
respective constitutions. In our own state, 
for example, new trials in cases of felony, 
are frequently granted, owing to the mis- 
direction of the court on the former trial, 
although our constitution contains a simi- 
lar provision, expressed in the very same 
words, as the enactment to which refer- 
ence has just been made. 

Whatever may be the true exposition 
of the article in question, it is binding as 
well in the state as in the federal tri- 
bunals, there being nothing in the lan- 
guage of the constitution, or the subject 
of the enactment, to restrict its operation 
to the former. It is intended for the gen- 
eral benefit of the whole community, and 
all have an equal right to claim its pro- 
tection. Hence, if the exposition of its 
meaning, as given in the case referred to, 
be the true ene, no State Tribunal, what- 
ever be the nature of its constitution, has 
power to grant a new trial in cases in- 
volving jeopardy to life or limb,—the 
constitution of the United States, prohibit- 
ing such trial, being the “supreme law of 
the land.” 

With regard to the ground on which 
Judge Davis expressed his dissent from 
the opinion of the court, it may be ob- 
served, that the provision in question, if 
designed only to protect the individual 
from a second trial after his acquittal, is 
for his benefit and security. But, sup- 
posing him to have been regularly con- 
victed, the grant and not the prohibition of 
a new trial, would be a measure for his 
protection, because, while it could not in 
any event render his condition more 
hopeless it would afford him a chance of 
ultimately escaping from conviction by the 
favorable verdict of a second jury. A par- 
ty whose innocence has once been estab- 


lished by a jury, may perhaps, in the very 
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quixotism of magnanimity, waive the 
right of insisting on such acquittal as a 
bar to a farther prosecution for the same 
offence, and again put himself on the 
country for his deliverance. In so doing 
he would undoubtedly concede a right 
granted to him by the constitution — 
But where the party has been regularly 
convicted, the case assumes a very differ- 
ent aspect ; the prisoner instead of preju- 
dicing his rights by assenting to a new 
trial, secures a privilege of the highest im- 
portance. The judgment of the court 
and jury has decided the question of his 
guilt, and nothing remains, but to carry 
that judgment into execution; can the 
prisoner say, “I waive the right to insist 
on the provision of the constitution which 
declares that no man shall for the same 
offence, be liable to be twice put in jeo- 
pardy of life or limb—true I might ap- 
peal to its authority for protection and re- 
solutely refuse to stand a second trial, but 
I renounce its aid and consent to be again 
tried by my peers?” Does not the mere 
statement of such a proposition expose 
the fallacy on which it rests ? 

On the trial of a party for the offence 
of felony, he is, supposing the indictment 
sufficient and the proceedings regular, 
“put in jeopardy of life or limb.” If 
convicted, that jeopardy becomes, by the 
judgment of the court, and its power and 
duty to enforce execution, a moral cer- 
tainty. Supposing a new trial to be 
awarded, it must result either in the ac- 
quittal of the prisoner or a confirmation 
of the previous judgment declares his 
guilt. But in neither event can he prop- 
erly be said to incur any new “ jeopardy 
of life or limb.”’ For without a new trial, 
the execution of the sentence of the court 
would necessarily follow, so that no new 
risk, peril or jeopardy, is incurred there- 
by, even though the second trial should 
result in a second verdict of guilty—while 
the effect of a verdict of acquittal would 
be, to remove the “jeopardy” already 
incurred. If found guilty on the first 
trial, his condition cannot be made worse, 
but may be made better, by asecond trial, 
so that he cannot in any just sense, be 
said to be “ put in jeopardy ” thereby. 

But a party who is regularly tried and 
acquitted, is, during his trial, placed “ in 
jeopardy of life or limb,” and could he, 
after such acquittal, be again brought to 





the bar, and tried for the same offence, it 
is evident, that the consequence would 
result which the constitation has endeay- 
ored to guard against by the introduction 
of the clause in question. His condition 
camnot be improved, but may be deeply 
prejudiced by a second trial, as he is 
thereby placed a second time. in that 
“ jeopardy of life or limb” from which on 
his first trial he was delivered by the ver- 
dict of acquittal. 

The result of these observations, is, 

1. That a party who has been once reg- 
ularly convicted of an offence involving 
risk of life or limb, is not by a second 
trial again put in jeopardy of life or limb, 

2. That a party who has been once 
regularly acquitted of such offence, is 
twice put in jeopardy by being compelled 
to stand a second trial. 

3. That while a new trial cannot, in 
any event, be granted in the latter case, 
it may, on sufficient cause shown, be 
properly allowed in the former. . 





Practical Points. 


CORPORATIONS. 
INDICTMENT FOR A MISFEASANCE. 


It is laid down by Mr.Angel, in his book,* 
that a corporation cannot be indicted 
at common law for a misfeasance, and we 
apprehend that this is the general impres- 
sion in the profession. It will be aeen by 
reference to the case Reg. v. The Great 
North of England Railroad Company, 
reported in this number, page 434, that 
the Court of Queen’s Bench, sitting in 
Bane, have decided that an indictment 
wili lie against a corporation for a mis- 
feasance. 

The case appears to have~been well 
argued, and all the authorities that could 
be brought to bear on the subject were 
referred to. Lord Denman, Ch. J., in 
giving judgment observed: “ But the ar- 
gument is that for a wrongful act, a cor- 
poration is not amenable to an indictment, 
though, for a wrongful omission it un- 
doubtedly is, assuming in the first place, 
that there is a plain and obvious distinc- 





* Angel on Corporations. 
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tion between the two species of offence. 
No assumption can be more unfounded. 
Many occurrences may be easily conceiv- 
ed full of annoyance and danger to the 
public and involving blame in some indi- 
vidual or some corporation, which the 
most acute person could not clearly de- 
fine the cause, or ascribe them with more 
correctness, to mere negligence in pro- 
viding safeguards to an act rendered im- 
proper by nothing but the want of safe- 
guards. If A. is authorized to make a 
bridge with parapets, but makes it with- 
out them, dees the offence consist in the 
construction of the unsecured bridge, or 
in the neglect to secure it. 

But if the distinction were easily dis- 
coverable, why should a corporation be 
liable for one species of offence and not 
for the other? The startling incongruity 
of allowing the exemption is one strong 
argument against it. The law is often 
entangled in technical embarrassments ; 
but there is none here. It is as easy to 
charge one person, or a body corporate, 
with erecting a bar across a public road, 
as with the non-repair of it; and they may 
as well be compelled to pay a fine for the 
act as for the omission,” 





AWARD. 


INTERVIEW BETWEEN ARBITRATOR AND ONE 
OF THE PARTIES IN THE ABSENCE OF THE 
OTHER, 


In the case of Harvey v. Shelton, 7 Beav. 
455, Lord Langdale set aside an award, 


- on the ground that the arbitrator had suf- | 


fered interviews to take place between 
himself and one of the parties in the ab- 
sence of the other—his lordship observing, 
“itis so ordinary a principle in the ad- 
ministration of justice, that no party to a 
cause can be allowed to use any means 
whatsoever to influence the mind of the 
judge, which means are not known to, 
and capable of being met and resisted by 
the other party, that it is contrary to 
every principle to allow of such a thing. 
Both sides must be heard, and each in the 
presence of the other. And you must 
not, in the administration of justice, in 
whatever form, whether in the regularly 
constituted courts, or in arbitrations, 
whether before lawyers or merchants, 





permit one side to use means to influence 
the decision of the judge, which means 
are unknown to the other side. _It is ar- 
gued in this case, that there has been 
equal fault on the other side, and that 
if an act of this sort is called in question, 
the party who seeks relief ought not him- 
self to be to blame. This, however, is 
not a matter between two adverse parties, 
but a matter concerning the due adminis- 
tration of justice, in which all persons who 
may ever chance to be litigant in courts of 
justice, or before arbitrators, have the 
strongest interest in maintaining, that the 
principles of justice shall be adhered to in 
every case.” 





Surrogate’s Court. 


[CITY OF NEW YORK.] 


Before the Honorable CHARLES McVEAN, Sur- 
rogate. 


In the matter of proving the last will 
and testament of BENJAMIN RoMAINE, 
deceased. 


SOUNDNESS OF MIND-——UNDUE INFLUENCE. 


By statute soundness of mind is required as neces- 
sary tu testamentary capacity: a person who has 
a sound mind, has a sound and disposing mind, 
memory and understanding, as those qualities 
and faculties of the mind, are expressed in the 
common law test, of testamentary capacity. 

A testator who knows what his property is, its na- 
ture, its various parts, and their relative value; 
who understands the condition, necessities, mer- 
its and demerits of the different members of his 
family, and their relative claims, and expecta- 
tions, and has mind enough to take a combined 
and compresensive view of all these things, 
persons, obligations and duties, has a sound 
mind, within the meaning of the law. 

Old age and paralysis combined, suggest unsound- 
ness of mind, as a concomitant disease, but as it 
is not invariably .so, they are, in and of them- 
selves, insufficient evidence of the fact. Insani- 
ty cannot be inferred from them, so as to dis- 

ense with further proof. 

Where it appears, that immediately after different 
attacks of paralysis during the nineteen or 
twenty months in which the will and eight codi- 
cils were made, the testator was of unsound 
mind, and that during the said period he had at 
intervals, capacity to transact business with 
sense, judgment, and reflection, the general pro- 
position, that he was during that period, either 
of sound or unsound mind, cannot be sustained, 
and presents the question what was the actual 
state of his mind, at the several immediate times 
the several instruments were executed, and in 
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such a case the burthen of the affirmative is, if not 
fully, at least to a material degree, with the ex- 
ecutor. 

The best evidence of the ability of a testator’s ca- 
pacity, to take a comprehensive and combined 
view of the condition of his estate, the condition 
of his descendants in point of property, position, 
character, and ability to provide for themselves, 
the duty of himself as a parent positively and re- 
latively considered, and with reference to the 
expectations of the natural objects of his testa- 
mentary bounty is the evidence that he actually 
did it. When the fact is testified to by eminent 
counsel, that he took such a view of the whole 
matter while instructions were being given to 
him, it is evidence of the most satisfactory char- 
acter of testamentary capacity. 

A person who is not cheated into a conclusion by 

alse and deceptive means, is not unduly influ- 
enced. A man may be reasoned with as to the 
testamentary disposition of his property, as well 
as on any other subject, and if he has the capaci- 

to comprehend the force of the reasons offer- 
ed, and his judgment is controlled by them, they 
have performed their proper office and he may 
be said to be a reasonable man. 

Good offices and kind attention by a daughter to 
an aged, sick, infirm and otherwise neglected 
parent, is a sufficient consideration to justify a 
change in his determination. As to the testa- 
mentary disposition of his property, when the 
change is in her favor, especially when such at- 
tentions were agreeable to him and necessary for 
his comfort, and she came home from a foreign 
country, to render them at his urgent request. 

A testator may make a provision in his will in fa- 
vor of his son, for the purpose of securing his 
assistance to avert a threatened contest as to its 
validity, or to assist in supporting its validity in 
case of a contest, which he would not otherwise 
have made, without incurring the imputation of 
having been unduly influenced. Such threats 
actually made, within the knowledge of the tes- 
tator, afford sufficient inducements to change his 
previous purposes as to such son. 


THE circumstances of this case, and the 
argument are given and referred to in the 
opinion of the court. 


Hi. M. Western, R. H. Morris, A. L. 
Jordan, G. A. Sickles and George Wood 


against the will— 


James R. Whiting, and David B. Og- 


den for the executors. 


Tue Surrocate.—The testator died 
on the 31st day of January, 1844, aged 
about 82 years. He left him surviving 
one son, Samuel B. Romaine of this city, 
and two daughters namely, Ann, the wife 
of Charles Nichols, United States Consul 
at Amsterdam, and Hannah, the wife of 
Henry M. Western, residing at Dozoris, 
Queen’s county, in this state. He also 





left him surviving the descendants of 
three deceased daughters, namely, three 
children of his deceased daughter Ame- 
lia, wife of Gregory Dillon residing in 
this city—three children of his deceased 
daugher Maria, wife of Omstead re- 
siding in Oswego county—one child of 
his deceased daughter Eliza, wife of Cor- 
nelius M. Gaul residing in this city. He 
left him also surviving his widow, who 
has since died, His daughter Mrs. Ni- 
chols lived with him at the time of 
his death. His property is estimated 
to have been worth at the time of 
his death seventy-five thousand dollars, 
His son Samuel B. Romaine is reputed 
to be a wealthy man—Mr. Western is 
supposed to be a man of property—Mr, 
Gaul is a young man in good mercantile 
business. The Dillons with one excep- 
tion are either wealthy or in good cir- 
cumstances. Mr. Nichols and the Om- 
stead family are without property. 

The testator made his will on the first 
day of July, 1842. The main features of 
the will are, that it gives one-third of one 
sixth of the testator’s property to his 
grand-child Gaul, and divides the remain- 
der in five equal parts or shares, giving 
to each of his children one share, and 
giving the Dillon grand-children and the 
Omstead grand-children, each sett, one 
share, and appoints Samuel B. Romaine 
and Gregory Dillon executors. 

He made three separate codicils to his 
will, the third bearing date the 12th day 
of October, 1842—substantially conform- 
ing in principle to the provisions of the 
will. Between the day last mentioned 
and the 28th of September, 1843, he made 
at different periods of time four addition- 
al codicils, iindeaing in their provisions a 
gradual and decidedly progressive favor- 
itism towards his daughter, Mrs. Nichols, 
and her children. He made another co- 
dicil on the 23d of January,-1844, seven 
days previous to his death, the provisions 
of which are dedidedly and materially 
favorable to his son Samuel B. Romaine, 
and by which aiso Gregory Dillon is su- 
perceded in the office of executor by Dr. 
John Neilson. The will and all the codi- 
cils were made and executed by and un- 
der legal advice and superintendence— 
the will and the first four codicils under 
that of John Anthon, the three subsequent 
codicils under that of Charles O’Conor, 
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pees 
and the last under that of Worthington 
Romaine, a grand-son of the testator. 
The will and the eight codicils have 
been propounded for probate by the exe- 
cutor Samuel B. Romaine. The validity 
of the will and all the codicils is contest- 
ed on the behalf of the minor Gaul. All 
the other heirs and next of kin, with the 
exception of Mrs. Nichols, contest the va- 
lidity of the last five codicils. The exe- 
cutor and Mrs. Nichols affirm the validity 
of the will and all the codicils. The 
ounds of contestation are three. Ist. 
A want of observance of the formalities 
of the statute in the mode of execution. 
9d. The unsoundness of mind of the tes- 
tator. 3d. Fraud and undue influence. — 
Although these are in themselves distinct 
and substantive grounds on which the in- 
validity of a testament may be predicated, 
they are measurably dependent in point 
of fact. Mental imbecility is what gives 
success to undue influence most general- 
ly, and it rarely occurs in these cases that 
the court is called to consider the latter 
when it has not the former asthe basis of 
its operations. So also in this case the 
question whether the ceremunials pre- 
scribed as essential by the statute have 
been observed in the execution of these 
instruments, depends upon the question of 
the mental capacity of the testator at the 
several times of the execution, for there is 
undoubtedly sufficient proof of their due 
observance, if the testator at the time they 
were being performed had sufficient men- 
tal capacity to comprehend their import. 
The testator was a man of character and 
was possessed of strong intellectual fa- 
culties. The activity of his mind when 
he had four score years of age upon him 
led him to engage in the intellectual la- 
bor of literary and political composition as 
the most agreeable occupation of his time. 
His attachments were strong—he loved 
his children—his country and its institu- 
tions. He was a soldier of the revolution, 
and in the war of 1812 he was found 
serviug his country in a civil trust, indi- 
cating the confidence of the government. 
He busied himself in municipal affairs, 
and had at one time the control of the 
treasury and finances of the city govern- 
ment. He was a man of firmness and 
decision. He appears also to have been 
a man whose resentments were strong.— 
The treatment of his wife, the mother of 





his children, seems to be inexcusable and 
mars the general outline of an otherwise 
bold, generous, and manly character. 

In 1836, he lost by death his youngest 
daughter, Mrs. Gaul. She died shortly 
after the birth of her first child, in the 
house of her father, which she had never 
left. He was strongly attached to her.— 
He mourned her loss with the intensity of 
grief amounting to agony. He said and 
did things that showed his mind was 
distracted at her loss. He was frantic 
with grief. Time however, in this case as 
in others, performed its office, and he be- 
came composed, Other objects, political, 
personal and domestic, epgaged his at- 
tention, and her loss did not occupy his 
mind at a later day of his life. In 1838, 
he had an attack of paralysis. He had 
another in July, 1843, and perhaps he had 
another attack also in June, 1842. These 
attacks were not very severe, and were not 
considered dangerous by himself or fami- 
ly. I infer this not only from what is 
testified to, but more particularly from 
the absence of that certainty as to the time, 
manner and effect of the attacks in the 
recollections of his family and others, that 
surrounded him which strongly indicates 
the absence of that importance in the 
events which usually impresses the me- 
mory with all their attendant as well as 
consequent circumstances. These attacks 
combined with the natural decay of a 
constitution enfeebled by age, impaired 
his faculties, mental and physical. To 
what degree were they so impaired is the 
main question in the issue presented by 
the whole case. 

Before, however, opening the vast vol- 
ume of proof of more than two years in- 
dustrious and laborious gatherings in the 
lumber of which the facts in this case are 
in a measure concealed, I will ascertain 
the rule of law by which those facts are to 
be tested, and what capacity is neces- 
sary. Our statute makes soundness of 
mind the ¢est of testamentary capacity.— 
The terms used were not intended to af- 
fect a change of the common law. A 
person who has a sound mind in the con- 
templation of the statute has a sound and 
disposing mind, memory and understand- 
ing as those qualities and faculties of the 
mind are expressed in the common law 
test of capacity. The British and Ame- 
rican judges have exhausted their ingenu- 
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ity, and the English language itself, in 
searching for terms snfficiently full and 
comprehensive to make intelligible the 
condition, appearances, characteristics and 
diagnostics by which soundness and sound- 
ness of mind are to be determined. Yet 
they generally admit, that each case has its 
peculiarities to the degree that it is impos- 
sible to lay down any general rule in ad- 
vance which will embrace every case. This 
is undoubtedly true, yet the rules of judg- 
ment which they prescribe are invaluable 
guides, as the result of thought, study, and 
experience, the great teachers of judicial 
knowledge and wisdom. A testator must 
be able to make a will with understand- 
ing and reason. Swinburne on wills, part 
2, §3d, and be fully capable of any ration- 
al act requiring thought, judgment, and 
reflection. Shelford 6. He must be able 
to make a testamentary disposition of his 
property with sense and judgment in re- 
ference to the situation and amount of 
such property, and to the relative claims of 
the different persons who are, or might 
be, the objects of his bounty. Clark v. 
Fisher, 1 p.171. A man who has testa- 
mentary capacity must know what his 
property is, its nature, its various parts 
and their relative value, he must know 
and understand the condition, necessities, 
merits, and demerits of his family, his 
own duties and obligations to that family, 
and the relative claims and expectations 
of his different members as his heirs or 
next of kin. The mind that can take a 
comprehensive and combined view of all 
these, is asound mind within the mean- 
ing of the law. 2 Southard, 661. I will 
endeavor to test this case by these rules. 

There are two facts of great impor- 
tance inthis case, upon which the allega- 
tion of unsoundness of mind rest, and 
they are old age and paralysis. 
ofthem both asa disease proved in this 
case to exist. The testator was enfee- 
bled by age, and was a paralytic. The 
very combination suggests unsoundness 


of mind as the concomitant disease. But | 


it is not invariably so, and therefore this 
evidence, although of great weight, is in- 
sufficient in and of itself to sustain the al- 
legation. There is something more want- 
ing. The proof must show that unsound- 
ness was the actual effect of those diseas- 
es. This proposition involves the merits 
of this case, for it is not pretended that 


I speak | 


the testator wasinsane, or that he had any 
other unsoundness of mind than that gy. 
perinduced by these causes. There js 
evidence in this case tending to show, and 
perhaps establishing the fact of the occa- 
sional want of that soundness of mind and 
memory, which are considered necessary 
to testamentary capacity at different pe- 
riods of time anterior to that which em- 
braces the period in which the making of 
this will and codicils was executed and 
concocted. Within this period is includ- 
ed the last 19 or 20 months of his exist- 
ence, and is of course the period in which 
his condition becomes of more importance 
in determing this case. 

The will is dated, July first, 1842. He 
had, as I suppose, an attack of paralysis 
in June, 1842. His grand-son, Robert 
Dillon, testifies that he was then “ taken 
very ill.’ Worthington Romaine, anoth- 
er grand-son, testifies that the testator had 
an attack of what without particular 
knowledge in the family, was called par- 
alysis two years or more before his death, 
There is also other evidence in this case, 
tending to show, that when he was very 
ill, in June, 1842, as testified to by Mr. 
Dillon, he had an attack of paralysis. It 
was the disclosures made to Mrs. Nichols 
by her fathér during this sickness, when 
he was not expected to live that led to the 
examination and discussion of the testa- 
mentary disposition of his property, which 
| led in the end to the making of the will 
| now offered for probate. This attack, ac- 
_ cording to Worthington Romaine, affected 
‘his powers of locomotion, and by it also 
| his mouth was drawn a little to one side. 
| Itis of some consequence in this case to 
| fix definitely the periods of time when 

the testator had those attacks, for we can 
| then apply evidence which would be oth- 
erwise contradictory, for the witness in 
| this case on both sides have made great 
| mistakes as to time, and some of them 
| with the very strongest assurance on their 
| part as to their accuracy in that respect. 
There can be no doubt that the facts 
i testified to by Mrs. Bostwick and Miss 
| Western, that on the two particular and 
'several occasions mentioned by them, 
| when on visiting their grand-father, they 
found him in a state of stupor and unable 
to recognize them are true—and I think 
no one can doubt that he was ina state as 
i disqualified him from exercising that 
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thought, reflection, and judgment, neces- 
sary to make a will—yet it is clear that 
they are mistaken as to the time. Mrs. 
Bostwick states that it was a year before 
the testator’s death, that the first of those 
visits were made. She describes what 
took place with some particularity, and 
states what Mrs. Nichols did on that oc- 
casion. Mrs. Nichols left this country 
for Holland, 15 mouths previous to the 
testator’s death, and returned in the au- 
tumn preceding his death. It is therefore 
probable that the visit was made during 
that summer, near the time of his paraly- 
tic attack. Miss Western speaks of a 
similar visit two years before the death of 
the testator, and of Mrs. Nichols being 
present when the events transpired. Now 
it appears clear enough that Mrs. Nichols 
returned to her father’s house from the 
south, where she had been sojourning for 
a number of years, in the spring, or early 
in the summer of 1842. It is therefore 
most probable, that that visit of Miss 
Western, was about the time of the severe 
attack of June, 1842. 

The evidence most to be relied on as 
to the condition of the testator, after the 
paralytic attack ef 1842, as regards time, 
is that of the testator’s servants, who at- 
tended his person. Maria Richards lived 
with him in that capacity from the 4th of 
July, 1843, until the 4th of October, 1843. 
She states that in July, 1843, he had an 
attack of paralysis, by which his mouth 
was drawn crooked—he could not speak, 
and could not move one of his legs. Be- 
fore that attack he was pretty smart and 
was able to walk to the dour, and the 
next door with a cane. It dves not ap- 
pear that he was confined to his bed after 
this attack, but she testifies that he was as 
helpless as a child, that he drewled at the 
mouth, and that she performed the same 
offices for him that a nurse does for a ehild. 
That sometimes he recollected things, and 
others his memory was very short. 

This witness, on her cross-examination 
says, that he was not speechless after the 
attack of the paralysis. That he had an 
impediment in his speech, and could not 
converse as well as he did betore. In her 
opinion he was sometimes rational, and 
sometimes flighty and childish—she never 
did say he was crazy. 

Nancy Ferguson succeeded Maria 
Richards as his nurse, and filled that 





office for four months, and until he died. 
She had been for a month preceding that 
time a chambermaid in the same house. 
While she nursed him he walked once to 
the door with help, and once into the 
street with help. He took and kept his 
bed a fortnight before his death. She 
testifies, that during the time she attended 
him, he did not undress himself or get 
into bed without assistance; he did not 
drew] at the mouth—he was a clean old 
man; when he slavered it was when his 
head was down when he was asleep; he 
did not do so when he was awake, except 
when he coughed ; he required assistance 
in performing the ordinary calls of nature, 
and made mistakes in this respect some- 
times. He would be in bed to-day, and 
up to-morrow. It was his own wish to 
receive his company on New Years’ days, 
preceding his death. His grand-son, S$. 
B. R. Nichols, was in the habit of reading 
the newspapers to him. This witness also 
affirms, on her cross-examination, that she 
did not at any time in any of his inter- 
course with any person discover a want 
of mind or understanding, and affirms 
that he was a sensible old gentleman. 
These two witnesses were introduced 
by the contestants, and, it is said, are not 
either of them entitled to extraordinary 
credit, as the first was dismissed from 
service by Mrs. Nichols, for unfaithful- 
ness; and the latter is denounced as un- 
worthy by these that introduced her. I 
think, however, that their statements as 
to the testator’s health and physical condi- 
tion and habits during the several periods 
of time that they nursed him are to be 
relied upon, and are more likely to be 
correct than that of the more unpreju- 
diced witnesses who had less opportu- 
nity te know. I believe them in this 
respect to the discredit of the testimony 
of a number of witnesses whose fairness 
and integrity are undoubted, as I believe 
them to be mistaken as to time when they 
met him in the streets and conversed 
with him. I think the evidence shows 
satisfactorily enough that during the 19 
er 20 months immediately preceding the 
death of the testator that there were 
occasions when old age and paralysis had 
so prostrated him that the faculties of his 
mind were so blunted as to render him 
unfit for the transaction of business. I 
think that it appears satisfactory enough 
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also that there were occasions on which 
he had sufficient energy to transact busi- 
ness with sense, judgment, and reflection. 

What contradiction can there be be- 
tween the facts claimed to be proved by 
Van Hook, and those claimed to be 
proved by Osgood? Van Hook called to 
transact business with him in July, 1843, 
when he was prostrated with disease, and 
he had neither the physical nor mental 
capacity to trausact business. Osgood 
calls in September thereafter, a period 
more distant from the paralytic attack, 
and finds him entirely competent to the 
proper transaction of business, and tran- 
sacts business with him involving the very 
question of his capacity which he was 
called upon to determine officially. There 
is an accuracy in the testimony of both 
fortified by incidents, ever*s, and circum- 
stances which challenges cvedit. 

The evidence of Dr. Bostwick dis- 
closes with certainty an instance of ob- 
livious memory in January, 1843, of 
which he made a memorandum at the 
time, and of the date when it occurred, 
yet it is equally certain that on that very 
day he told his grandson, Samuel B. R. 
Nichols that Dr. Bostwick had been there, 
what his business was, and speculated on 
and predicted the result exhibiting good 
memory, good reasoning powers, and a 
capacity to draw correct conclusions 
from assumed premises. The very busi- 
ness that Dr. Bostwick transacted with 
him successfully on the behalf of his 
father-in-law, Mr. Western, repels forci- 
bly the idea, that either Dr. Bostwick or 
Mr. Western had harbored the thought 
that the testator was not in his right mind. 
I must say also, in justice to them, that it 
is not claimed or suggested now by either 
of them, that up to that time he was not 
of sound mind and testamentary capacity. 
There is another incident connected with 
this transaction, to which I will now ad- 
vert. When Samuel B. R. Nichols re- 
turned from college, in the evening, he 
asked his grandfather, who had been 
there; he was answered by his grand- 
father ; he was then asked what Dr. Bost- 
wick’s business was, and in answer to 
which the observations were made to 
which I have already alluded. That the 
testator was asked these questions from a 
grandson—a _ schoolboy residing in his 
family with him is better than direct evi- 





dence, to show that he was considered in 
the family as possessing understanding to 
comprehend recent transactions, a memo 
to recollect them, and faculties adequate 
to their communication. 

Having adverted already to several 
prominent instances of the exhibition of 
the want of capacity, I will now allude to 
the more prominent instances exhibiting 
capacity. First among these I consider 
the entry made in his account book on 
the 81st page thereof, cancelling his debt 
against Mr. Nichols, his son-in-law. This 
consists of a memorandum made on the 
credit side of the account with Nichols, 
of many years standing, and is made 
with the formality of a record, and is thus 
attested and subscribed. “ Written this 
4th day of August, 1842,” (subscribed) 
“ Benj. Romaine.” This memorandum 
occupies a quarter of a page, and states 
sufficiently clear the debt—the amount of 
it—the release of it in his will—the causes 
which induced him to release it—his fu- 
ture intentions in relation to his daughter, 
Mrs. Nichols, and his motives for his con- 
duct. The whole of this record was 
made by himself, and although there is 
in it an instance of bad orthography, and 
a mistake as to date, (he states this 
will to be dated the first day of June, 
1842; its proper date is the ist July, 
1842); it exhibits neither paralysis nor old 
age in the writing. It is written com- 
pactly and with uniformity—each letter 
being plump and full. The pen that 
traced it was held not only by a hand that 
did not falter, but by one that exhibits 
that steadiness which physical vigor can 
alone command. The testimony which 
it furnishes of mental vigor is equally 
strong. It speaks for itself. It isin and 
of itself an exhibition of a sound and 
disposing mind,*memory, and understand- 
ing. Travelling on in point of time to 
the fall of 1842, and the winter of 1843, 
we find that the testator was treated by 
his fellow citizens and neighbors with 
that degree of respect and confidence 
which it is hard to believe they would 
accord to a man in his second childhood. 
Men desiring political favors, and can- 
vassing for official preferment, sought his 
favor and his influence. He was then, 
undoubtedly, considered a man of politi- 
cal consequence. Among others who 
sought his political influence was Dr. 
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Harris, who was examined as a witness 
on this hearing, and is a man of intelli- 
gence, experience, and sagacity. He 
thus testifies: “I then conversed with 
him; I was there for three quarters of an 
hour or longer; the conversation was 
varied, embracing many topics of past 
and recent occurrences, and it was pleasing 
to me and interesting. He evinced more 
sanity of mind than persons of his age 
usually do, according to my judgment. 
His mind was entirely sound. Paralysis 
does not necessarily affect the mind; it 
may effect the lower part of the body, and 
leave the mind clear.” 

His capacity to attend to business with 
judgment is well illustrated, also, by the 
case of the business transaction between 
him and Mr. Thatcher, and Mr. Farmer, 
as late as the 27th November, 1843. 
Messrs. Thatcher and Farmer have both 
been examined, and they give the best 
evidence of his capacity for business ; 
namely, that he did actually transact it 
with intelligence, skill, prudence, and 
discretion. There are a great number of 
witnesses on both sides who testify to 
facts, and give opinions whose testimony 
it is unnecessary to examine, as the evi- 
dence they give is merely cumulative to 
the facts which I have shown to be 
proved; namely, that there were occa- 
sions within the prescribed limits of time 
when he was of unsound mind, and also 
that there were other occasions when his 
mind was sound. These facts being true, 
it follows that the proposition, as a 
general proposition that he was during 
that time either of sound or unsound 
mind, cannot be sustained; and that the 
question involved in this case is to be de- 
termined by the proof of the actual state 
of his mind at the several particular times 
the instruments were made and executed. 

Although it cannot be inferred from his 
general condition, as proved that he had 
not testamentary capacity at those times, 
yet sufficient has been proved to make it 
probable that he had not that capacity at 
those several times, and consequently the 
burthen of the affirmative of the issue is, 
if not fully, at least to a material degree, 
with the executor. 

What was his mental condition when 
these instruments were executed ? Robert 
J. Dillon was prominently connected with 
the events and the discussions, which led 


to the making of the will which was made 
as a substitute for a will made in 1839. 
He is a counsellor-at-law, of unexception- 
able character, and of great intelligence 
—as such, and as a descendant of the 
testator, he had at that time his entire 
confidence. In the discussion which pre- 
ceded the adoption of the principles of 
the will, he acted the generous part of an 
advocate of the interests of Mrs. Nichols, 
against his own interests and the interests 
of his immediate family ; and he not only 
testifies to the testator’s mental capacity, 
but he does also what is better in legal 
acceptation—he testifies to facts which 
show the testator possessed firmness of 
purpose in adherence to a rule of action 
which he had adopted in a remarkable 
degree. The memorandum at page 81, 
Book of Accounts, made by the testator a 
month afterwards, and to which I have 
already adverted, shows that he had the 
capacity, for he voluntarily affirms that 
the will is his will. The legal witnesses, 
John Hewit and John Anthon, testify to 
his capacity. The four succeeding codi- 
cils are not, except the fourth, a de- 
parture from the principles or the gifts of 
the will. The witnesses immediately con- 
nected with them are the same as the 
above to wit, Robert J. Dillon, and John 
Hewett and John Anthon as subscribing 
witnesses. I need not enlarge on the tes- 
timony of these witnesses or the advan- 
tages of their position, particularly that 
of John Anthon, in favor of the testa- 
mentary capacity of the testator, for, upon 
examination, I do not find that there is 
any opposing evidence as to the condition 
of the testator’s mind immediately at the 
several times of the execution of said 
instruments. 

The important witness to the next four 
codicils is Charles O’Conor, the profes- 
sional adviser, who drafted them, and in 
person superintended their execution. 
The superior value of his testimony arises 
from the caution quickened by suspicion 
which marked his whole course in regard 
to their execution. The testator’s capacity 
stood the test of the scrutiny of a mind 
accustomed to the most thorough investi- 
gation of all subjects submitted to its ex- 
amination, and of that degree of intelli- 
gence which gives to the result of that 
examination the impress of authority as 





high as the authority of man can well go, 
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et the strength of his testimony is not, 
in his judgment, of the testator’s as 
but in the facts upon which that judgment 
is founded, and which are repeated in his 
testimony here. They are of the most 
satisfactory character in all the points 
which render evidence valuable in the 
investigations of a court, in arriving at 
the truth in a contest of this nature. 

The ability of the testator to make a 
will is admitted in this case to depend 
upon the fact whether he was capable at 
the time of placing himself upon an emi- 
nence, and taking a commanding and 
comprehensive view of all his property, 
and the relation and actual value of its 
different parts; the relation and actual 
situation of his descendants in point of 
property, position, character, and aoility 
to provide for themselves; the duty of 
himself as a parent, positively and rela- 
tively considered, and with reference to 
the expectations of the natural objects of 
his testamentary bounty. His ability to 
do this is not to be judged of so much by 
the will he has made, (for so to judge 
would in a manner beg the question) as 
by the evidence of his ability furnished 
by those who surrounded him, and were 
the witnesses of his conduct at the time. 
That he had the ability to do all required 
to bring him within the rule of judgment 
above prescribed, is established by the 
very best evidence; namely, that he ac- 
tually did it. We are not left to the task 
of drawing inferences as to his ability 
from indifferent or casual exhibitions of 
mental powers, for, according to the tes- 
timony of Mr. O’Conor, he had all these 
things in his mind’s eye, and they consti- 
tuted the elements of his judgment in 
dictating his will. Without the testimony 
of Mr. Dillon and Mr. O’Conor, there is 
nothing in this case that would authorize 
this court to reject the testimony of the 
law appointed witnesses, or overrule their 
conclusions as to the state of the testator’s 
mind, but with the testimony of Mr. 
Dillon, and of Mr. O’Conor, I apprehend 
that no unprejudiced mind can doubt that 
the testator had testamentary capacity ; 
indeed, in comparing this case so far as I 
have now reviewed it with all the dis- 
puted cases reported in the books in 
which the capacity of the testators have 
been sustained by courts, I find that 
most of them were sustained with far less 








evidence of testamentary capacity, and 
none with more. 


Without going further at present with — 


this branch of the case, I will go back 
and take up the other point. Were this 
will, and the first seven codicils, the re- 
sults of undue influence or fraud 2 

It is charged that the will itself, wag 
made by the undué conjoint influence of 
Robert J. Dillon and Mrs. Nichols. That 
he was influenced by them in some of the 
provisions of that instrument is most prob- 
able. It appears that the testator had 
made a will in 1839, in which he disposed 
of his property by giving his children and 
the descendants of his children per stiopes 
(except Gaul,) equal shares, and left the 
debts due to him from his children un- 
cancelled. The debt thus left collectable 
against his son-in-law, Charles Nichols, 
amounted with interest to about the sum 
oi $8,000. During his sickness, in June, 
1842, when he was very ill during the 
night and not expected tolive, he disclos- 
ed to his daughter, Mrs. Nichols, the pro- 
visions of his will, and that her share was 
to be encumbered with her husband’s 
debts. She had just returned to her fa- 
ther’s house from the south, where her 
husband had failed in business. The 
communication made to her by her father 
alarmed her. She considered that her 
circumstances with reference to her fa- 
ther’s will would involve her in great dis- 
tress, and she appealed to Robert J. Dil- 
lon to intercede in her behalf with his 

and-father, to remove from her share 
this load of her husband’s debt. Mr. Dil- 
lon, considering her request reasonable, 
although against his own interest and that 
of his immediate family, consented to do 
as she requested. The contest that en- 
sued that request, indicated anything else 
than a want of will or mental vigor in the 
testator, or the exercise of undue influ- 
ence over him. On his side he evinced 
an inveterate attachment toa rule, a long 
time before voluntarily prescribed for his 
action in the testamentary disposition of 
his property. His argument was the jus- 
tice and equity of this rule; he was met 
with the argument of the fitness of things 
as they were arising from the actual con- 
dition of his daughter, It was the con- 
test of reason—of argument against argu- 
ment, and I think the better argument 
prevailed. It is not surprising that it did 
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prevail, when among those that used it 
against him were those who would lose 
by its success with him. His yielding as 
he did, shows no want of firmness, and 
at the same time vindicates his character 
as a man of sense in allowing his judg- 
ment and conduct to be directed and con- 
trolled by the proper circumstances. He 
was not cheated into the conclusion by 
false or deceptive means, and he was not, 
therefore, unduly influenced. A man may 
be reasoned with as to the testamentary 
disposition of his property, as well as on 
any other subject, and if he have the ca- 
pacity to comprehend the force of the 
reasons offered, and his judgment is con- 
trolled by them, they have performed 
their proper office, and he may with truth 
be said to be a reasonable man. 

The most grave and serious charge of 
a fraudulent influence being exercised 
over the testator, is that made against 
Mrs. Nichols and her now deceased son 
Samuel. It is asserted that all the codi- 
cils after the third were dictated by a 
malign influence exercised over the testa- 
tor’s mind by them. The first two of these 
codicils, were made and executed during 
Mrs. Nichol’s absence in Holland. One 
was executed under the direction of Mr. 
Anthon, and the others, and the more im- 
portant ones, under the direction of Mr. 
O’Conor. Samuel B. R. Nichols resided 
then with his grand-father, the testator, 
was between 17 and 18 years of age, and 
was a student in Columbia College. Two 
other children of Mrs. Nichols I infer 
also, resided with the testator. Samuel, 
it is said, as the agent of his mother dur- 
ing her absence, influenced his grand-fa- 
ther to make these codicils in favor of his 
mother by fraudulent practices on the 
credulity and affections of his graud-fa- 
ther. Robert J. Dillon is strongly im- 
pressed with this opinion. He mentions, 
however, no fact occurring within his own 
knowledge upon which such an opinion 
can legally rest. He certainly entertain- 
ed no such opinion when Mrs. Nichols 
left for Europe, for he cautioned her 
against a counter influence. The fact 
appears to be that the course of the testa- 
tor in favoring Mrs. Nichols, after she had 
left, was unexpected to Mr. Dillon, and 
in searching for an adequate cause for 
what he deemed an extraordinary change 
in the testator’s conduct, none suggests 





itself so likely to be true, as that the grand- 
son, who had daily access to the testator, 
was educated by him, was fed at his ta- 
ble, and was intellectually gifted, was the 
agent of a needy and grasping mother, 
who seduced him from his purposes and 
his propriety. To a man who believed as 
Mr. Dillon did, this was ground .enough 
on which to base an opinion, and the in- 
tegrity of that opinion I do not question. 
He, Mr. Dillon, disagreed with his grand- 
father on the 31st January, 1843. He 
visited him again in June, when he was 
going to Europe, and on New Years day, 
after his return. In no interview did 
anything occur justifying the harsh judg- 
ment he has seen fit to pronounce upon 
Samuel. The attention and forbearance 
with which Samuel uniformly treated his 
aged parent, is denounced as hypocrisy 
by those who cannot otherwise account 
for the favors bestowed upon his mother, 
and I am asked to condemn him and his 
attentions as base and hypocritical. The 
attentions that he paid to his grand-father 
and the assistance that he rendered him, 
were eminently proper, and if he was ac- 
tuated by filial regard,he deserves the high- 
est praise that could be awarded to him 
as a youth of excellent, nay, extraordinary 
virtue. AJ] will admit that it isa very or- 
dinary exercise of charity to award to him 
purity of motive. All will admit, that if 
he, with seeming patience discharged all 
the disagreeable offices to this helpless, 
sick old man, which he is proved to have 
done, for filthy lucre’s sake, at his age, 
he was preocious in depravity, aln.ost 
without a parellel. These are the alter- 
natives that present themselves—great 
guilt or great virtue—he can occupy no 
middle ground. 

On the side of his guilt is the direct 
evidence of the servant girl, that she 
was bribed by him with a new dress 
to interfere with his grand-father to pro- 
cure testamentary donations to his mo- 
ther, but the intrigue itself, the manner of 
its execution, and the instrument employ- 
ed, all evince so much want of tact, know- 
ledge and wisdom on his part, if true, as 
to show that he was a poor, simple, ig- 
norant boy, incapable of influencing any 
one. The strongest evidence is undoubt- 
edly, the change in the testator’s purpos- 
es which the provisions of the codicils 
evince. The heirs suppose that so great 
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a change could not well be effected with- 
out the exercise of some strong, undue 
influence over him. That it was former- 
ly, and for a great number of years, his 
settled purpose to divide his property 
among his children and grand-children, 
equally per stiopes, is testified to by Ro- 
bert J.- Dillon. This evidence of Mr. 
Dillon is strongly corroborated by the 
present state of feeling of the heirs oppos- 
ing the probate of these instruments. 
Nothing but frequent expression of inten- 
tions on the testator’s part could have so 
ripened expectations on their part into 
rights of property in the division of his 
estate, as to make them feel, and feel as 
sensibly as they do that the divisions pro- 
posed in these instruments, is an act of 
the most flagrant injustice on his part to- 
wards them. In considering this branch 
of the subject, the questions arise— Were 
his purposes as fixed as supposed, and if 
so, were there sufficient causes to work a 
change in them? The will of 1839 
involves a departure from his rule of 
action, which it is supposed was the 
principle that gave the character of 
fixedness to his purposes in this respect. 





Equality, itis said, with him was justice, 
but in that will he gave his grand-} 
son Gaul one third of the share he was in | 
“justice” entitled to. The same injus-| 
tice is continued in the will of July, 1842, 
now before me for probate. The remis- | 
sion of the debt to Mr. Nichols, is also a 
great departure from the supposed pur- 
poses of his life. All the heirs, with the 
exception of Gaul, admit these departures 
were deliberately made when in his 
right mind, and under the most proper 
influences, and that they are in the highest | 
as well as in the technical sense, his ewi//. | 
But it is suggested that the remission of | 
the debt to Mr. Nichols, was not volunta- | 
rily made, but that he was rather forced | 
into it by the family influence. Is this | 
so? His own authentic declaration to 





had attained a greater degree of physical 
and mental vigor than he possessed when 
he made the will, and when he was re- 
viewing his conduct in this respect, he 
made the record in his account-book to 
which I have before referred. What does 
he say himself of the act and of his pur- 
poses and designs. In speaking of what 
he had done in his will for Mrs. Nichols 
and family, and more particularly in re- 
ference to what he intended to do, he 
says: “ This I do willingly and without 
persuasion, of my own accord, for my- 
daughter Ann, as I would do for any of 
my other children if their necessities re- 
quired it.” Whose voice so potential as 
his in declaring his will and the motives 
which govered him? What he has said 
who shall gainsay? This declaration 
was made more than two months before 
she left for Amsterdam, when Robert J, 
Dillon cautioned her not to go for fear 
of the influence of Samuel B. Romaine 
with her father, being exercised prejudi- 
cially to her interest, which caution 
shows that there was no suspicion of her, 

The evidence taken in this matter 
shows that Mrs. Nichols treated her fa- 
ther kindly, with filial reverence, attention 
and respect, that he appreciated her kind- 
ness and attention, and was strongly at- 
tached to her. I am aware that the fact 
that she left her father and went to an 
European court with her husband, is cited 
as an instance of a want of a filial regard, 
but I am of the epinion that it was her 
first duty to go with her husband, if he 
desired it. One of the servants also testi- 
fies to expressions of dissatisfaction made 
by him at her expected return, but the 
current of testimony is too strong the oth- 
er way for her testimony to stand for one 
moment. Her absence, the want of her 
care, and his desire for her return, were 
the constant themes of his conversation. 
It is not to be doubted that-he felt her 
loss. His condition during her absence 


He had labored 








the contrary is on record, made undoubt- | was truly _ pitiable. 
edly to obviate the very misconstruction | through a long life to accumulate a for- 
of that act. One month after he made|tune. He had nurtured and raised chil- 
the will containing this provision when| dren, who occupied the high places of 
he was at peace with his own family,| society, respected for their character, 
when the most confidential relations exist- | their talents, and their position. He had 
ed between him and Mr. Dillon, his grand-| accomplished all for which human ambi- 
son, when there was not a suspicion|tion toils, and which gratifies human 
breathed that Mrs. Nichols or her son ex-| pride. What were they worth? Who 


- A cs eo a . 
ercised any influence over him, when he | ministered unto him? Who smoothed 
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the pillow of the venerable patriot in his 
downward course to the grave A coarse, 
hired woman, was his only female attend- 
ant: perhaps the best that could be hired 
for such service, but one who was inat- 
tentive and negligent, vicious and dis- 
honest. He could not at times move nor 
help himself, and he was drugged by this 
faithless and unsympathising servant. No 
wonder he was oppressed with a sense of 
his abandonment, and a feeling of deso- 
lation. No wonder that he longed for 
the sympathy and care, and return of his 
own daughter to comfort him with her 
presence and her countenance. No won- 
der that he was willing to make her re- 
turn pleasant to her by giving her a home 
in which to live. His property was his 
last attraction, and I think he put it to le- 
gitimate use when he gave a portion of it 
to her as he did. 

In addition to these motives, the 
motives that influenced him in July, 
1842, to favor her existed in August, 
1843, when he devised to her the house. 
New debts to him from Mr. Nichols 
created under circumstances not to 
be avoided, had again embarrassed Mr. 
Nichols, and which would again distress 
her, called as loudly for remission as the 
former, and that he favored Mrs. Nichols 
for the same reason that he did when he 
made the original will is abundantly 
proved by his declarations to Mr. O’Con- 
or. But I need not pursue this subject 
farther. It is very clear that the provis- 
idns in the 4th, 5th, 6th, and 7th eodicils 
in favor of Mrs. Nichols and family, are 
not such a material departure from his 
former views and purposes, or the princi- 
ple of action on which such purposes 
were founded, as to make such departure 
the basis of a charge of undue influence, 
nor were such provisions of that extraor- 
dinary characwer as to justify the suspi- 
cion that tney were not the result of his 
own free will, dicta*ed by a sense of duty 
as circumstances pivcented themselves 
when made. 

The case of the last codicil remains 
eo be considered. Thus case I consid- 
er as requiring a closer scrutiny and 
& nicer weighing of the evidence in 
order to arrive at a satisfactory conclu- 
sion. The circumstances under which 
this codicil was made, give to it all the 
Prominent features which strongly mark 





all «he severely contested cases of wills 
repu:ted in the books. The testator was 
very feeble when this instrument was ex- 
ecuted—-it favors his son Samuel, whom he 
never before designed to favor, and whom 
ke feared; and the proofs of instruction 
from the testator to make it are far from 
being satisfactory. These facts weigh 
heavily against this codicil. Opposed 
stands the evidence of the subscribing 
witnesses to the will, whose testimony 
taken together shows that he declared 
sufficiently (with great hesitation, howev- 
er,) the contents of the codicil to make it 
manifest, that he comprehended the im- 
port and scope of the instrument. The 
expression also that he made when the 
execution was compieted, that it was a 
load off his heart, shows that it was an 
act that he had contemplated, that he 
knew such act had been performed, and 
that he was rejoiced that it was done.— 
The general condition of the testator dur- 
ing the last two weeks of his existence, 
was that of extreme bodily weakness—so 
much so that his mental faculties were 
dormant. His state was that of stupor, 
or as Mr. Anthon expresses it, lethargy. 
That he was not uniformly in that state, 
appears to be well established. There 
are other witnesses besides those present 
at the execution of the codicil, who bear 
testimony to that fact. The two domes- 
tic servants, Nancy Ferguson and Mary 
Emmet, testify positively to the fact, and 
their testimony is in a degree at least 
corroborated by that of the Rev. Dr. 
Knox, who saw him three days before his 
death, and that of John N. Romaine, who 
saw him within 24 hours of his death— 
The conclusion to be drawn from this ev- 
idence is, that it is probable there were 
intervals during the extreme weakness of 
the last two weeks of his life, when he 
had sufficient command of his faculties to 
understand what was presented to him for 
consideration. The testimony, therefore, 
of those who attended the execution of the 
codicil is not rendered probably unirue 
by the testimony of his general condition. 
Worthington Romaine testifies to the fact 
that the subject matter of the codicil was 
agitated in conversation with the testator 
for six weeks previous to his death. He 
justifies the seeming impropriety of his 
drafting the codicil and superintending its 
execution by the necessity of the case, 
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arising out of the extreme condition of 
the testator, and the fruitless attempts 
made to secure the services of Mr. An- 
thon and Mr. O’Conor. 

The greatest difficulty in the case arises 
from the fact that the provisions of this 
codicil are in conflict with his expressed 
designs and purposes. The evidence 
discloses prominently two facts in regard 
to the disposition of his mind during the 
last five or six months of his existence ; 
namely, that he intended to favor Mrs. 
Nichols, and did not intend to favor his 
son, Samuel B. Romaine. The testator 
had made that most mortifying, most 
painful of all discoveries to a fond father, 
to wit, that his own flesh and blood, his 
children and family, to whom he was 
strongly attached, for whom he had done 
so much, and for whom he had felt more, 
were so anxious about the division of his 
property that they could not conceal from 
him their purposes to contest his distribu- 
tion of it, on the ground of his incapacity. 
The contemplation of such a posthumous 
struggle is a sting “sharper than a ser- 
pent’s tooth,” to any living parent. I can 
easily conceive, that to him, with his love 
of union in his family, with his pride, with 
his strong affection, it was more than he 
could well bear. He believed that his 
only son was so exasperated with the 

rovisions of the codicils favoring Mrs. 
Nichols, that he was prepared to take the 
lead in the anticipated struggle in the 





surrogate’s court, to fix upon his father the | 
stigma of insanity. In considering this | 
matter, he was sorely mortified, per- | 
plexed, and grieved. To the mind of a 
person in the full possession of physical | 
and mental vigor, whose associations with 
the world were unbroken, the first, and 
perhaps the prevailing suggestion would 
be, to cut off all who would dispute his 
right to give his property to whomsoever 
he pleased, in such portions as he saw fit, 
but such an act would be of too deter- 
mined a character for a man of the great 
age of the testator to perform, if in con- 
flict with the settled purposes of a long life. 

No one can read the history of this 
whole case, as developed in the testimony 
before me, without being impressed strong- 
ly with the conviction, that for the last 
several months it was his favorite and 
chief purpose to secure to Mrs. Nichols 





the enjoyment of the donations made to 


her by the codicils after the third, and 
that he considered his purposes were 
liable to be frustrated by a combination 
among his other heirs “ to break his will,” 
I am moreover impressed with the belief, 
that it was the fear of this which finally 
induced him to make the last codicil, 
bestowing his favor on his son Samuel, 
He judged very naturally that his son, 
through whom his own name was to be 
transmitted to posterity, would not oppose 
the probate of his will, if he had no in. 
terest to do so. He judged that without 
him the force of opposition would be 
much impaired, and that Mrs. Nichols’ 
weakness, standing alone, would be made 
strength with his efficient support. He 
probably supposed with Samuel against 
them, or not with them, they might not 
venture to oppose, or if they did they 
would meet a combatant who could sus- 
tain the battle in favor of his will. Are 
these legitimate considerations? They 
are, undoubtedly, if they are founded on 
fact, or if founded on the belief of facts 
which were not deceitfully imposed on 
his belief. Such a will has not its origin 
in the affections or desires of the testator, 
and yet the judgment of the testator, by 
prudential considerations, may approve 
of it. A man may make such a disposi- 
tion of his property as in his judgment 
will tend to promote peace among the 
members of his family, and such be his 
governing motive when, if he had no 
fears of a contest, he would have disposed 
of it otherwise, without subjecting such 
will to impeachment for undue influence, 
The true question is this: Was the testa- 
tor influenced by the consideration of 
facts having existence, or by facts be- 
lieved by him without deception practised 
upon him to exist? If he was so in- 
fluenced, and had sufficient mental ca- 
pacity to comprehend the force of the 
real or supposed facts, his will is good 
and valid. Such, I believe, this case to 
be, and, although I believe that the dis- 
allowance of this last codicil would make 
his will better, and more in accordance 
with what testamentary gifts ought to be, 
still I think the considerations which in- 
fluenced him were those which pruden- 
tially might govern any right-minded man 
in directing him to such a conclusion, and 
as it is his will, and not mine, that is to 
prevail, I shall allow it. 
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It is a source of much satisfaction to 
me, that I have been enabled on such 
clear ground to vindicate the integrity of 
purpose, and the soundness of mind, of 
the testator, and I have reason to hope 
that those who contest these instruments, 
in reviewing this whole matter again, will 
rejoice also that the character of their 
progenitor has been fully vindicated by 
this court, and that they will esteem that 
a far better patrimony than that which 
they have lost sang | to their well- 
founded expectations. However that may 
be, I feel the fullest assurance that 1 shall 
have best discharged my duty, when I 
shall have admitted, as I now do, these 
instruments to probate. 








In the Eommon Pleas. 


[NEW-YORK.] 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Associate Judges INGRAHAM and 
DALY. 


Decisions during September Term, 1846. 


In an action upon a bond given under 
the Bastardy Act, nil debit is a good plea. 
The People v. Jenkins. 
The People v. Stevenson. 


In an action upon a promissory note 
which has been lost before suit, it is not 
necessary that the plaintiff should declare 
specially. 

Snediker ads. Griffin. 


In such a case it is not necessary that 
the bond required in 2 R.S. p. 406, should 
be tendered to the plaintiff before suit. 
It is a compliance with the statute to pro- 
duce the bond at the trial. 

Idem. 


Such bond should be approved of by 
the court before trial. 
Idem. 


A creditor of a debtor against whom a 
judgment has been docketed has no right 
to move to set aside such judgment. His 
remedy is to move to have the proceeds 
on execution paid over to him if he is 
entitled to them as against such other 
judgment creditor. 

Bump and others y. Piercy and others. 





One defendant can confess a judgment 
for a partnership debt, and bind his other 
partner, although such judgment is con- 
fessed without the consent of the other 
partner, unless collusion appears between 
the creditor and debtor. 

Idem. 


In trespass for taking personal property, 
the evidence showed that the value of the 
property taken was five hundred dollars, 
and that the plaintiff’s business was broken 
up, and the jury found a verdict for $750. 
Held, that the damages were not excessive. 

Jones & Philo ads. Housman & Stave. 


Tn an action upon an absolute guarantee 
of a negotiated note, it is not necessary 
to aver a demand of the principal and 
notice to the guarantor in the declaration. 

Deane ads. Higgins. 


Where a plaintiff admitted on the trial 
that he had brought a suit in the Marine 
Court and recovered a judgment for the 
same cause of action, such recovery was 
held to be a bar to any other suit, and it 
was not necessary for the defendant to 
show that the Marine Court had jurisdic- 
tion. It would be otherwise if the defend- 
ant offered the judgment in evidence with- 
out such admission. 

Dunlap v. Bumper. 


A lamp-lighter under the Corporation 
of New York, whose pay was reduced by 
the Superintendent without the authority 
of the Common Council, is entitled to re- 
cover the full amount allowed by the 
ordinance of the Common Council, not- 
withstanding he has received the reduced 
amount and receipted for it in full. 


Smith v. The Mayor &c. of New York. 


Where the Common Council subse- 
quently passed a resolution directing the 
balance to be paid, and before it was 
paid passed another resolution forbidding 
the payment, it was held that the first 
resolution was proper testimony to go to 
the jury to show that the Common‘Coun- 
cil had not ratified the act of the Superin- 
tendent in reducing the pay. 

Idem. 


A mortgage of personal property is not 
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valid against judgment creditors unless 
the same is filed in the county where the 
mortgagor resided. It is not enough to 
file it in the county where the mortgaged 
property is. 

Gould and others vy Bowne § Jones. 


Such mortgage ceases to be valid if not 
filed anew after a year has expired, al- 
though the mortgage has become absolute. 

Idem. 





[ONTARIO] 


Before the Honorable E. FITCH SMITH, and the 
rest of thh Judges 


Jupson v. GARDNER and Payne. 


An assignment by a co-partnership, in trust for the 
benefit of creditors, which creates a trust for the 
benefit of some of the members of the firm, be- 
fore the payment of all the creditors of the firm, 
is per se fraudulent and void. 

When such illegal trust is apparent upon the face of 
the instrument, the court as a matter of !aw will 
declare the instrument fraudulent, and in such 
case the question of frand is a question of law, and 
not of fact to be passed upon by a jury. 

Although a jury in a justice’s court are judges of 
the law as well as fact, yet if the justice declines 
to charge them on a point of law, and they as- 
sume to judge of the law, and judge wrong, the 
Court of Common Pleass, upon certiorari may re- 
view such error, and reverse their judgement. 


Tuts was an action of trespass de bonis 
asportatis, by the defendent in error against 
the plaintiff in error ina Justice’s Court. 
On the trial in the court below, the defen- 
dants in error, to make out their title to 
the property in question, introduced in 
evidence, an assignment from the On- 
tario Union to them, signed by H. H. 
Robinson. J. L. Pratt and Charles Lane as 
Finance Committee, and Hiram Risbey 
and William Baker as Trust Committee 
for, and in behalf of the Ontario Union, 
which transferred the property in question, 
and certain debts and closes in action, to 
the defendants in error, as trustees, and in 
trust as follows :—Tosell and convert the 
same into money so soon as they shall be 
able to do so, and out of the proceeds of 
the said property, and demands, and of 
executing, and fulfilling the same to pay 
the several debts above mentioned, owing 
by the said Union, or if there shall be any 
deficiency of assetts, then, to pay said 





debts proportionably, and the residue, if 


any, to be paid to the said Ontario Union,” 
Among the creditors provided for and 
named in the assignment are “H. H, 
Robinson, of Hopewell, $110, J. L. Pratt, 
of Hopewell, $10,” the two individuals who 
signed the instrument as Finance Com. 
mittee. It also appeared that the Ontario 
Union was a voluntary association, and 
unincorporated, located at Hopewell, con- 
ducting business upon the modern plan of 
Fourier associations, and that its business 
was conducted by a Finance and Trust 
Committee. That the busines of contract- 
ing and paying debts was conducted chief- 
ly by the Finance Committee: that Pratt 
and Robinson were members of that Com- 
mittee, and of the Union, and as such exe- 
cuted the assignment. The defendant, 
under his plea of justification, proved that 
he, as acting constable, took the property 
under certain executions against this as- 
sociation. The facts which went to prove 
the justication were clearly made out. 
The cause was tried before a jury. 
The Justice was requested to instruct 
the jury, that if this assignment creat- 
ed a trust for the use of the assignors, 
it was fraudulent and void as against cred- 
itors, which he declined to do. 

The jury found a verdict for the defen- 
dant in error who were plaintiffs below, 
and the plaintiff in error sued out a cer- 
tiorari. 


E. G. Lapham, for plaintiff in error. 
Walter Hubbell, for defendant in error. 


E. Fires Smirn, First Judge—The 
main question in this cause depends upon 
the validity of the assignment from the 
Ontario union, to the defendants in error. 
For if that was a valid instrument, as 
against the creditors of the Union, the title 
of the property in question passed under 
it, and the verdict of the jury was right. 

But if that instrument as against credi- 
tors was fraudulent and void, no title as 
against them passed, and the justification 
was clearly made out—although the credi- 
tors of the Union are not the nominal 
parties upon the record, yet it is in facta 
controversy between them, and the as- 
signors. ‘The taking was by the officer of 
such creditors, under legal process in their 
favor, under a judgment against the 
Union, 
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Thus regarding it, was this assignment 
upon its face fraudulent or void as against 
creditors? Weshall concede in this case, 
that we cannot under the statute, declare 
it fraudulent and void, unless there is 
something anparent upon its face, without 
looking at any thing extrinsic, which ren- 
pers it per se fraudulent. Keeping this 

rinciple in view, we proceed to test the 
validity of the instrument in question. 

It is executed by certain individu- 
als for and in behalf of the Ontario 
Union. Although upon the face of 
the instrument, it does not appear af- 
firmatively, that this Union is an in- 
corporated company, nor does it ap- 
pear that it is a corporation, but in the 
absence of all proof to the contrary, under 
an instrument like this, which does not, 
purport to be executed under a corporate 
seal, the legal presumption is that it is a 
natural and net an artificial being. It 
must therefore be regarded upon its face, 
as a deed of an ordinary co-partnership. 
It discloses upon its face that two of the 
cestui que trust, are members of the firm, 
that a trust is created for the use of 
two of the assignors, for in contemplation 
of law, this instrument is the deed 
of each and every member of the firm, 
under the delegated authority, growing 
out of the very nature of the contract 
of co-partnership. Any reservation there- 
fare in favor of, or trust created for, the 
benefit of any member of the firm, is a 
trust for the benefit of the assignors. As 
much so as it would be had the trust been 
created for the benefit of all the assignors. 
Can such a trust, under the circumstances 
in this case be sustained? By its terms it 
will be perceived, this trust is an absolute, 
and unqualified one, irrespective of a con- 
dition precedent, that the creditors of the 
firm shall in the first instance he paid. 
But the assignors are made cestut gue 
trust to the extent ef there private share 
ofthe assigned property, whether the cred- 
iters of the firm are satified or not. Nor 
does the legal operation of the deed stop 
here, for in the even of a deficiency of as- 
sets, two of the assignors, are to be paid 
pro rata, to the exclusion of the other 
creditors of the firm, to the extent of their 
pro rata share of the assets distributed. 
Independent of any statutory provisions, or 
municipal regulations on this subject— 


natural justice, and natural equity, as well | ment isthe deed of all the co-partners—the 





as principles of common honesty, and 
sonnd morality demand, that all the effects 
of a debtor should be applied unreserved- 
ly to the payment of all his debts, before 
any part of it can be shared in or reserved 
by him for his benefit. What natural 
justice, natural equity, common honesty, 
and sound morality, demand at the hands 
of the debtor, is equally required by the 
municipal constitutions of this state, and 
is, or ought to be, uniformly enforced by 
judicial tribunals. Hence it is we find an 
almost uniform, and unbroken chain of 
authority in favor of the principle, that 
any reservation by a debtor, of any portion 
of his property, before all his debts are 
fully paid, contained in an assignment in 
trust for the benefit of creditors, or any at- 
tempt to impose upon them conditions, by 
which to coerce them into acompliancewith 
the wishes, or will of the assignor, vitiates 
the instrument and renders it void as against 
creditors. Hyslop v. Clark, 14 J.R., 458. 
Seaving v. Brinkerhooff, 5 J.C. R. 332. 
Austen v. Bell, 20 J. R. 44. Goodrich v. 
Dorrus, 6 Hill R. 489. McKee v. Cairns, 
5 Cowen R. 584. Grosvenor v. Wakeman, 
11 Wendal R., 187. It was justly and 
aptly said by Justice Bronson, in Goodrich 
v. Dorrus, “to say that an insolvent debtor, 
can put any portion of his property, not 
exempt by law, beyond the reach of his 
creditors, for his own benefit, is a mon- 
struous proposition.” In the language of 
Savage,Chief Justice “ when a debtor fails, 
either from misfortune or folly, or fraud- 
ulent motives, his property in moral jus- 
tice, belongs to his creditors. He is per- 
mitted to prefer in payment such creditor, 
as he pleases. This is giving him power 
enough. But when he appropriates the 
property to his own use it becomes fraud- 
ulent.” But this question has not been 
lefi to be determined solely, by the moral 
sense of the judiciary, or according to its 
notions of moral, or legal honesty. Our 
statute in positive and unequivocal terms 

declares. ‘ All deeds of gift, all convey- 

ances, and all transfers or assignments 

verbal or written, of goods, chattels or 

things in action, made in trust for the use 

of the person, making the same, shall be 

void as against creditors existing or sub- 

sequeat of such person” 2 Revised Stat- 

ute 2 Ed. p. 70. §1. 

When it is considered that this assign- 
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trust for the benefit of two of them—that 
trust absolute, irrespective of the antece- 
dent payment of the creditors of the firm— 
keeping in view also a salutary rule—that 
an assignor, under an assignment in trast 
in such a case as this, must anqualifiedly 
part with all control over his property, 
must place the same without reservation 
of any part to himself, until after all his 
creditors are paid, and satisfied, and when 
we discover upon the face of the deed, 
that it attempts to put the property be- 
yond the reach of legal process, at the same 
time creates a trust in favor of the assignor, 
we cannot shut our eyes to the fact that 
the statute strikes a death blow to the im- 
strument and makes it per se fraudulent 
and void. It was insisted on the argument, 
that althongh the assignment upon its face 
created a trust in favor of two persons 
identical im name with the —— yet 
none can state that they were identical in 
fact. That such identity in fact, could only 
be ascertained by evidence extraneous 
the deed. The instrament upon its face 
discloses the fact, that this company was 
located at Hopewell, that there two indi- 
viduals acted on its behalf. The two 
cestui que trust above named are on its 
face described as residents of that town. 
The inference of an identity in fact, is 
much more natural, than a presumption 
the other way, in the absence of all proof. 
Identity in name, and identity in resi- 
dence, in the absence of all proof to the 
contrary, is prima facie evidence of such 
identity in fact, sufficient to entitle them 
to claim the rights of such cestwi que trusts. 
But it is said whether the assignment is 
void or not, is a question of fact exclu- 
sively for the jury, and not a question of 
law under the statute which declares “ the 
question of fraudulent interest in all cases 
arising under the provisions of this chapter 
shall be deemed a question of fact and not 
of law.” 2d R. 8S. chap. 8, Title 3, § 4. 
p. 72. By the provisions of this chapter, 
certain enumerated conveyances, made, or 
created with the intent to defraud credi- 
tors, or subsequent purchasers, or incum- 
brancers in good faith, are as against them 
declared void. It also declares “ Every 
sale made by a vendor of goods in his 
possession, or under his control, by way 
of mortgage, or upon any condition what- 
ever, unless the same be accompanied b 
immediate delivery, and be followed by 





an actual and continued change of posses- 
sion, shall be presumed to be fraudulent, 
and void as against the creditors of the 
vendor, or the creditors of the person 
making such assignment, or subsequent 
parchases in good faith, and shall be con- 
clnsive evidence of fraud, unless it should 
be made to appear on the part of the per- 
son claiming under such sale or assign- 
ment, that the same was made in good 
faith, and without any intent to defrand.” 
Under these two latter provisions the vali- 
dity of certain instruments and transfers 
of property, are made to depend apon the 
intent with which they are made. In al} 
cases under those provisions of the Statute 
where such intent comes in question such 
intent is a question of fact for a jury. 

But the section of the statute involved 
in the decision of this cause, does not 
make the validity of the instrument to 
depend upon the intent with which it is 
made, but solely apon the fact, that it is 
made for the use of the person making 
the same, irrespective of any fraudalent 
intent. 

The question of fraudulent intent does 
not therefore arise or come in question, 
The only question involved here is, does 
this instrument, construed by itself, stand- 
ing independent and alone, according to 
its legal import and effect, ex vi termini 
create such a trust? If upon its face it 
thus appears, then no matter what the 
intent, the statute strikes a death blow to 
the deed, and the court as a matter of 
law must declare it per se void. The 
court must construe the instrument in con- 
nection with the statute, and when it dis- 
covers the fact apparent upon its face, 
that the debtor has attempted to put his 
property beyond the reach of his creditors, 
and upon a trust for his own use, it is 
then shut up to the isolated question, 
whether there is such trust in favor of the 
assignor, and when it discovers that sach 
a trust is created, it cannot fail to perceive 
that a death going stroke emanates from 
the statute, which renders it null and void, 
and that too in toto, for it is a well settled 
principle, that what is made void by 
statute, is so in toto. 

The case of Goodrich v. Dorms, 6 
Hill Rep. 438, fully sustains this view of 
the statute. It was in that case held that 
where an assignment upon its face showed 
that it was made in trust for the use of 
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the assignor, either in whole, or in part, the 
court is bound, as a matter of law, to pro- 
nounce the transaction void, without sub- 
mitting the question to the jury. 

We cannot agree with the counsel for 
the defendants in error, in his position, 
that the court for the correction of errors, 
have held and established a different rule. 
We do not so understand the cases of 
Smith § Hoe v. Acker, 28 Wend. 653, and 
Handfurd v. Acker, 4 Hill Rep. 271, 
which were cited on the argument in 
support of this point. Those cases arose 
under the fifth section of the statute, where 
a change of possession was necessary, or 
the want of it conclusive evidence of fraud, 
unless, it was made to appear, that the 
transfer was made in good faith, and with- 
out an intent to defraud. 

The intent in these cases constituted 
the fraud, and hence such intent came in 
question, and it was because the question 
of fraudulent intent come in question, that 
the court of dernier resort, held it to be 
a question of fact. 

These decisions are not applicable to 
the section of the statute involved in this 
cause, for it has been justly said by Judge 
Bronson, “ that all conveyances of goods 
and chattels made in trust for the use of 
the person making the same shall be void 
as against the creditors of such person. 
There is nothing here about the intent 
with which the deed is made, and neither 
court or jury have any thing to do with 
that question.” 

We are of the opinion that the assign- 
ment under which defendants in error can 
claim title, was void as against creditors, 
and as the justification was clearly made 
out the jury should have found for the 
plaintiff in error. 

It is made a point on the part of the 
defendants in error, that in a justice’s 
court, the jury are judges of the law, as 
well as fact, and that their finding in 
this case is conclusive. The justice in 
this cause, declined to instruct the jury 
on this point of law. In such cases, it is 
true the jury are judges of the law, as 
well as the fact, but we cannot subscribe 
to the doctrine, that their finding in such 
case is conclusive. 

The spirit of the justice’s act does not 
indicate an intent, that questions of law, 
shall be absolutely and uncontrolably set- 
tled in that court. All its provisions seem 





to contemplate a review on questions of 
law. It cannot be believed, that it was in- 
tended that while errors of the justice on 
points of law, should be reviewed, that 
greater sanctity should be given to deci- 
sions of jurors on such points, so as to ren- 
der their finding final and conclusive. 
The principle cannot be sanctioned by 
this court, that jurors who are not pre- 
sumed to be familiar with rules of law, 
may assume to judge of the law of a 
case with impunity. It is true if the jus- 
tice does not instruct them, they may 
judge of the law, but in such cases they 
must judge rightly, or their judgment 
may be reviewed on certiorari, and their 
errors in this respect corrected. 

Trustees of Pen Yanv. Thorn, 6 Hill 
Rep. 337, 


Judgment reversed with costs. 





PARTICULARS OF DEMAND. 


A case of some importance, with refer- 
ence to the particulars of the plaintiff ’s de- 
mand lately came before the court of ex- 
chequer. It appeared that the action was 
in assumpsit for work and labor. Plea 
non-assumpsit. The particulars of de- 
mand were as follows :—‘This action is 
brought to recover from the defendant, 
the sum of 4501., claimed by the plaintiff 
for his services as clerk or manager to 
the defendant, from the month of Octo- 
ber, 1837, to the month of October, 1839, 
both inclusive. 

A summons was taken out before a 
Judge for further and better particulars, 
when an order was made, and the follow- 
ing particulars delivered; ‘This action is 
brought to recover from the defendant 
the sum of 4501. claimed by the plaintiff 
for his services as clerk or manager to 
tha defendant, from the month of Octo- 
ber, 1837, to the month of October 1839, 
both inclusive, at the rate of 2001. per 
annum. 

At the trial it appeared that the plain- 
tiff sought to recover for commission up- 
on the amount of business done by the 
defendant as a banker, and for that pur- 
pose, gave evidence that in the first year, 
the amount of business done, was 30,0001, 
and in the second year 90,0001. The 
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learned Judge was of opinion that under 
the particulars delivered, the plaintiff 
could not set up any claim except for 
salary, at the rate of 200/. a year, and di- 
rected a verdict for the plaintiff, reserving 
leave for the defendant to move to enter 
a non-suit, or for a new trial. A rule 
nisi having been obtained, the counsel for 
the defendant said that the defendant could 
not have been misled. A_ particular 
of demand is not to be construed too 
strictly ; it is enough if it gives the notice 
of the nature of the plaintiff’s claim, so as 
to enable the defendant to meet it. “In 
a note to the case of Hurst v. Watkins, 
1 Camp. 68. it is said that if the plaintiff’s 
particular conveys the requisite informa- 
tion to the defendant, however inaccurate- 
y it may be drawn up, it is sufficient.” 
[he authority cited is Day and others, 
issignees, &c. v. Bower, Sittings after Hil- 
uy term 1806, where a wrong name was 
nserted in the particular, In the pres- 
mt case, but one set of services has been 
serformed by the plaintiff for the defend- 
int, and he could not have supposed that 
the plaintiff was going for any thing else. 
Where the plaintiffs, Spirit Merchants, 
inadvertently delivered a bill of particu- 
lars for goods sold in their trade of Brew- 
ers, the court discharged a rule for a non- 
suit, it appearing that the defendant had 
been neither surprised nor misled, Zam- 
birth and another v. Roff,8 Bing. 411. 
On the other side it was contended, that 
as the defendant had not made an affidavit 
that he was misled, for in most cases the 
defendant must be aware of what the 
contract was; but he ought to have a 
clear notice of what the plaintiff is going 
for. The defendant did not come to 
prove the real amount of commission, 
but to disprove the claim for salary. 
Pollock, C. B., said it appeared to him, 
that at the close of the plaintiff's case, he 
ought to have been non-suited. The par- 
ticulars of demand set up a claim for sal- 
ary, and the evidence adduced, showed a 
claim for commission. There is a very 
substantial distinction between the cases. 
Commission is claimed for services, not 
in the capacity of a clerk, but salary can 
only be due in respect of services as a 
clerk. In my opinion, the defendant 
might easily have been misled, And 
Alderson, B., said—I am also of opinion 
that there is a variance between the par- 





ticular and the evidence. The object of 
the particular is to give the defendant 
substantial information of what the plain- 
uff is going for. The cases cited, have 
certainly gone to great lengths in support- 
ing particulars, but there circumstances 
existed, from which it appeared that the 
parties were not misled. A particular 
which would not mislead an acute attor- 
ney, might mislead an obtuse defendant. 
The question is reduced to this, whether, 
upon all the circumstances being looked 
at, a reasonable man would be deceived 
by the form of the particular. That was 
the real ground of the decision in Zam- 
birth v. Roff. Here the plaintiff, by his 
first particular demands 4501,; the de- 
fendant then goes before a judge, and 
says, “I do not know how the plaintiff 
means to ask 4501.,” and the judge orders 
a better particular, when the _ plaintiff 
says that he claims, for his services as 
clerk, at the rate of 2001. a year. When 
the case comes to be tried, it turns out 
that the real demand is not for services 
as a clerk, but for commission. The de- 
fendant only comes to prove that he ney- 
er made a bargain with the plaintiff for 
salary, as a clerk, 

Rolfe, B., also said—There are many 
cases in which the particulars have been 
directly and positively wrong, and yet the 
courts have decided that under the par- 
ticular circumstances, they were not cal- 
culated to mislead. Those cases stand 
altogether on a different footing from 
the present, for here the defendant must 
have been totaly at a loss to know what 
he was to come prepared to prove. Par- 
ticulars of demand ought not to be 
scanned with the nicety ofa special plea, 
but the present particulars are clearly 
calculated to mislead the defendant. 


Lorp Thurlow upon the point of giving 
a clergyman a living, stated to him that 
he must desire he would continue the 
same curate who had been there in the 
time of his predecessor, and whom he be- 
lieved to be a deserving man. The clergy- 
man represented that his intended arrange- 
ments were such that he could not do so. 
“ Very well,” replied Lord Thurlow, “ if 
you will not take him for your curate, I 
will make him the rector.” And he did 
80. 
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ENGLISH CASES. 
Jn Chancery. 








Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Knight, Vice Chancellor of Eng- 
land. 


Howarp vy. Gasu.—1st. July 1846. 


PLEADING—PARTIES, 


Where one of two executors proves a will, power 
being reserved to the other to come in and prove, 
the probate on the death of the executor enures 
to the other ; and it is not necessary, therefore, 
in a suit for the administration of the testator’s 
estate to bring before the court any other per- 
sonal representative than the surviving executor. 


Tuts suit was instituted for the adminis- 
tration of the three estates of Thomas 
James Howard, Jane Howard, and Wil- 
kinson Moore the testators and testatrix 
in the pleadings named. The testator, 
Thomas James Howard, by his will dated 
the 23d of September, 1841, gave to his 
wife, Jane Howard, his father-in-law, 
Wilkinson Moore, and the defendant, 
Thomas Gash, all his leasehold messua- 
ges wherein he dwelt, together with all 
his stock in trade and effects, and also his 
real estate, upon trust to sell and convert 
the same into money, and after payment 
of his debts to stand possessed of the pro- 
duce upon trust, as to one-third for the 
benefit of his said wife absolutely, and as 
to the remaining two-thirds, for the bene- 
fit of the infant plaintiff. He also ap- 
pointed his wife executrix of his will, 
who proved the same on tht 11th of No- 
vember, 1841. In February, 1842, the 
testatrix, Jane Howard, died, having by 
her will given all her property to the in- 
fant plaintiff, and appointed her father, 
Wilkinson Moore, and the defendant, 
Thomas Gash, her executor. This will 
was proved by Wilkinson Moore alone, 
power being reserved to the defendant to 
come in and prove the same, and Moore, 
by virtue of the probate granted to him, 
possessed himself of the quarter part of 
the testatrix’s effects. On the 15th of 
April, 1844, Wilkinson Moore died, hav- 
ing by his will dated the 20th November, 
1843, given all his property to the defen- 
dant upon certain trusts for the benefit of 
the plaintiff, with remainders over in the 
event of the plaintiff dying under 21, and 





having appointed the defendant sole exe- 
cutor of his will, by whom it has since 
been proved. The property of the tes- 
tator, Thomas James Howard, was not 
sold or converted into money by the de- 
fendant or the other trustees, pursuant to 
the testator’s directions, but had been sold 
by the defendant since the death of Moore, 
and the greater part of the produce had 
been paid into court. The He sh ta by 
his answer, after admitting that he had 
proved the will of Wilkinson Moore, said 
that he was advised he thereby became 
the legal personal representative of that 
testator, but that he was also advised, that 
not having proved the will of the testa- 
trix, Jane Howard, or acted in or accept- 
ed the trusts of her will, he did not be- 
come nor was he the legal personal re- 
presentative of that testatrix, or of the 
testator, Thomas James Howard. 


James Parker and G. L. Russell as a 
preliminary objection for want of parties, 
submitted, that as the defendant had ne- 
ver proved the will of the testatrix, Jane 
Howard, there was no representative of 
her estate, or of the estate of the testator, 
Thomas James Howard, before the court, 
and that the suit was therefore defective. 


Anderson and Miller, for the plaintiff, 
urged that where one of two executors 
proves the will, the right to act is in the 
other until he renounces ; and that if he 
acts, (as the defendant had in this case,) 
administration cannot be granted to any 
one else on the death of the one who 
proves. 


Tue Vice CuanceLttor.—lI concur in 
the view taken by the plaintiff’s counsel, 
that as the defendant has not renounced 
his executorship, he is still the represen- 
tative of the testatrix, Jane Howard, and 
as the probate taken out by Moore en- 
ures to both, he is now the representative 
of the three estates. A decree may there- 
fore be made for the administration of the 
three estates, with the usual reference to 
the Master to take accounts. 





AppLeyarp V. Oures, April 15th and 
30th, 1846. 
INFANT—COSTS. 


An infant plaintit! who repudiates a suit on coming 
of age is not entitled to costs, unless the suit has 
been improperly instituted. 
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Tuts was an application on the part of 
one of the plaintiffs, who at the time the 
bill was filed was an infant, but since 
come of age, that further proceedings in 
the suit might be stayed, that his name 
might be struck out, and that the next 
friend might pay the costs. 


Bethell, for the motion, said that unless 
an infant repudiated the suit he became 
liable for costs, but he was at perfect lib- 
erty on coming of age, if he disapproved 
the suit, to withdraw from the further 
prosecution of it, and to be indemnified 
from costs. He cited Anon., 4 Mad. 461. 


Stuart and Batten, contra, said that the 
common order was to strike out the name 
of the plaintiff, and to give leave to amend, 
by making the plaintiff a defendant, and 
by allowing the proceedings to be contin- 
ued in the name of the remaining plaintiff. 
Guy v. Guy, 2 Beav. 460. 


The Vice CHancettorsaid he believed 
the practice to be as it had been stated 
by Mr. Stuart, but he would direct inqui- 
ry to be made before making his order. 

His Honor afterwards said he had as- 
certained from the register that it was not 
usual to make the next friend pay costs, 
unless the court was satisfied the suit had 
been improperly instituted, and as that 
was not the case here, he should make no 
order as to costs. 


Mann v. StepHens.—July 28th, 1846. 


COVENANT—RUNNING WITH LAND—NOTICE 
—WATVER. 


A. on the sale of a house, covenanted not to build 
ona piece of land, also his property. The house 
came into the hands of assigns, and the piece of 
land also came into the hands of assigns, with 
notice of the covenant. The assigns of the piece 
of land were restrained, on the application of the 
assigns of the house, from building on the piece 


of land. 


Ir appears, from the bill and affidavits in 





this case, that Thomas Smith, being seiz- 
ed in fee of certain closes of land at Mil- | 
ton next Gravesend, on part of which | 
he had erected three houses, and being | 
also seized in fee of a piece of land after- 
wards laid out as a shrubbery, by inden- | 
tures of lease and release, bearing date | 


the 19th and 20th days of June, 1838, re- 
spectively, conveyed the piece of land on 
which one of the houses had been built 
to John Thomas Scott, his heirs and 
assigns, to dower uses. And by the said 
indenture the said Thomas Smith did, for 
himself, his heirs, appointees, and assigns, 
covenant and agree with the said John 
Thomas Scott, his heirs, appointees, and 
assigns, that all the piece or parcel of 
land lying and being in the centre of a 
close therein mentioned, and therein de- 
scribed, then laid out and intended as and 
for a shrubbery, should at all times for 
ever thereafter be and remain, and should 
be used and occupied as and for a shrub- 
bery or garden, and that no house or oth- 
er building should be erected thereon, or 
on any part thereof, save only one private 
house or ornamental cottage, to be erect- 
ed and built in the dell thereof, so 
as to be an ornament rather than other- 
wise to the surrounding property. John 
Thomas Scott afterwards became a bank- 
rupt, and, by an indentwe, dated 24th 
June, 1842, his assignees conveyed the 
house to Joseph Strong, his heirs and as- 
signs in trust for John Mandell, his 
heirs and assigns. Other conveyances of 
the house were afterwards made, and at 
the time of filing the bill James Hargrave 
Mann was absolutely entitled to the said 
house. About the year 1843, the piece 
of land intended to be laid out as a shrub- 
bery wastconveyed by Thomas Smith to 
uses for the benefit of H. W. Smith, and 
thereupon H. W. Smith covenanted that 
the said piece of land should always re- 
main as a shrubbery or garden, in the 
terms used in‘the original covenant. H. 
W. Smith planted and levelled the piece 
of land for the purpose of a tea garden, 
and erected an ornamental building on it 
as a saloon and place of refreshment, and 
it was thence forward used as a place of 
public entertainment: it was afterwards 
conveyed to the defendant, Charles Ste- 
phens, with express notice that it was 
subject to the covenant above mentioned. 
On the 12th February, 1846, the defend- 
ant began to build a house or beer-shop, 
brewery, or other buildings, on a part of 
the said piece of land. The plaintiff’s so- 
licitor thereupon wrote to the defendant’s 
solicitor, and requested that the buildings 
might be discontinued, and the defen- 
dant’s solicitor consented that they should 
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be discontinued till some arrangement 
could be made. The plaintiff, however, 
alleged that the defendant continued the 
works, and filed the present bill, (9th 
March, 1846,) praying that the defendant 
might be restrained from building on the 
said piece of land, or any part thereof, or 
any house or other buildings, except one 
private house or ornamental cottage, to 
be erected and built in the dell thereof, 
and so as to be an ornament rather than 
otherwise to the surrounding property, 
and from using the said piece of land as a 
tea-garden; and the plaintiff now moved 
for an injunction in terms of the prayer. 
It appeared from the affidavits of the de- 
fendant, that the house of the plaintiff had 
been used as a beer-shop; and the de- 
fendant denied that the new building was 
intended for a brewery. On this point, 
however, the affidavits were contradic- 
tory. 


Bethell and Humphrey, for the motion. 


Stuart and Mathew, in oppesition.— 
This is not a covenant that will run with 
the land in the hands of assigns. Spen- 
cer’s case, 1 Smith’s Lead. Cas. 22. Hem- 
ingway v. Fernandez, 13 Sim. 228, was a 
case of landlord and tenant. Keppell v. 
Bailey, 2 My. & K. 517. There is no au- 
thority that such a covenant will bind land 
in the hands of assigns. The plaintiff ad- 
mits that he has no right at law. Besides, 
the covenant has been waived by allowing 


thing proposed to be added is a thing that 
cannot be considered ornamental. I do 
not interfere with respect to any use 
which is made of this saloon, because all 
parties had acquiesced in it, but on ac- 
count of this preposterous addition. It is 
a gross violation of the whole agreement, 
followed by that which the purchaser 
gav@: and it seems quite sufficient to jus- 
tify the interference of the court. Whe- 
ther it may be necessary to have the opin- 
ion of a court of law, I cannot say. 

Injunction to restrain the defendant 
from erecting or building any messuage, 
brewery, or building, except one private 
house or ornamental cottage, in the terms 
of the covenant. 


Brabwey v. TEALE.—Jume 12th, 1846. 


PARTNERSHIP—PAYMENT OF MONEY INTO 
courRT. 


The court will not, on a bill filed by a partner for 
an account of partnership transactions, order 
payment into court of a balance admitted by the 
defendant to be due from him to the partner- 
ship, unless he admits the amount to be in his 
hands. 


Tue bill in this case was filed to carry 
into effect an agreement for the dissolu- 
tion of a partnership, and to take an ac- 
count of the partnership assets. It ap- 
peared that the plaintiff, under a miscon- 
ception of the amount of the book debts 
and stock in trade, agreed to accept the 


the erection of the saloon, an? the use ef| sum of £150, which he considered to be 


the place as a tea-garden. 


Bethell, in reply —We do net rely on 
our legal, but on our equitable right— 
Where a purchaser buys, with notice of 
the rights of another person, that is suffi- 
cient to autherize an application to this 
court. Duke of Bedford v. Trustees of 
British Museum, 2 My. & K.552; What- 
man vy. Gibson, 9 Sim. 196. The saloon 
is ornamental; and it is, therefore, no 
waiver of our rights to have allowed it to 
be built. 


Vice CHanceLLtor-—With respect to 
the rights of the persons, I really have 
nothing to do withthem. The only ques- 
tion is, whether there has been a violatien 
of the covenant, and of that I have not 


|the amount remaining in the hands of the 


defendant to which plaintiff would be en- 
titled as his share of the surplus after pro- 
viding for the partnership liabilities; but 
afterwards discovering his mistake he re- 
fused to be bound by his offer. The de- 
fendant by his answer insisted, that the 
plaintiff was bound by his agreement, and 
offered to pay the £150; and upon this 
latter offer a motion was now made on 
the part of the plaintiff, that the defendant 
might be ordered to pay the £150, into 
court, upon the ground, that the effect of 
his answer must be considered as an ad- 
mission that this sum was in his hands. 


Southgate, for the motion. 


Chaxdless, contra. 





the slightest doubt, because I think the 


The Vice Cuance.vor said, that in order 
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to entitle a plaintiff to call upon a defen- 
dant to pay money into court, there must 
be a clear admission of the money being 
actually in his hands, or of its having 
been received by him. There was no 
such admission in this case, and the mo- 
tion must therefore be refused with costs. 








Rolls Court. 





Before the Right Honorable Lord LANGDALE, 
Master of the Rolls. 


Jopr v. Pearce.—May 22d, 1846. 


PAYMENT OF MONEY OUT OF COURT-——EVI- 
DENCE OF MARRIAGE. 


On an application for payment out of court of a 
fund belonging toa married woman, the court 
will not dispense with the production of a regis- 
ter of the marriage, although the marriage may 
have been solemnized abroad: unless evidence 
is produced to show that a certificate of the re- 
gister could not be obtained. 


A PETITION was presented in this case for 
payment to the appointee of Deborah 
Pope, formerly Deborah Jope, of asum of 
stock which had been transferred to her 
account previous to her marriage, on an 
affidavit of no settkement. The affidavit 
in support of the marriage was made by 
the Baptist minister who performed the 
ceremony, his deposition merely stating, 
that he joined the parties together in the 
bonds of holy matrimony on the day men- 
tioned in the affidavit. The marriage 
took place in America, and it was stated 
that it was not the practice among Bap- 
tist congregations there to keep any re- 
gister of marriages. 


Rogers, for the petitioners. 
Miller, for the defendants, the trustees. 


The Master or tHe Rotts.—The mere 
statement of the parties having been mar- 
ried, is not sufficient, without the produc- 
tion of a copy of the register of the mar- 
riage, and if that document cannot be 
produced, some evidence must be given 
to satisfy me that no register was kept, 
and that the usual evidence required in 
such cases cannot therefore be furnished. 


2 





In the Queen's Bench. 


Before the Right Honorable Lord DENMAN, 
Lord Chief Justice, and the rest of the Judges. 





Roninson v. Warv.—Easter Term; 
1846. 


ASSUMPSIT——PLEADING—TENDER, 


A declaration for use and occupation consisted of 
several counts for rent, work done, money paid, 
money lent, and an account stated, and the same 
sum was claimed in each count. The defend- 
ant pleaded, except as to £7 parcel of the mo- 
nies in the declaration mentioned, non-assump- 
sit; and as to the sum of £7 parcel, &c., a ten- 
der of thatsum. The evidence was, that the 
sum of £7 was all that was due, and that it was 
tendered in respect of the rent claimed in the 
first count of the declaration. 

Held, that on these pleadings the defendant was 
entitled to a verdict, and that the form of the 
plea being “ parcel of the monies in the declara- 
tion mentioned,’”’ did not constitute an admission 
of the defendant’s liability on each count of the 
declaration so as to preclude him from proving 
the plea by showing that the tender was made 
in respect of the sum claimed in the first count. 


Tuts was an action of assumpsit for use 
and occupation. The declaration con- 
tained counts for use and occupation, 
work done, money lent, money paid, and 
an account stated. The sum of £45 10s, 
was claimed in each count. The defen- 
dant pleaded except as to £7 parcel of 
the monies in the declaration mentioned, 
non-assumpsit. And as to £7 parcel, &c., 
tender. At the trial it was proved that 
the sum in dispute was £7 which wasten- 
dered in respect of rent claimed in the 
first count in the declaration. It was ob- 
jected on the part of the plaintiff, that the 
plea of tender was not proved, because 
the tender, being as to £7 parcel of the 
monies in the declaration mentioned must 
be taken to refer to each count in the de- 
claration, and to admit something to be 
due on gach count, and cannot be applied 
to the sum mentioned in the first count.— 
The learned judge was of opinion that the 
plea was not proved, but reserved leave 
for the defendant to move to tender a 
verdict. A rule nisi to that effect having 
been obtained, 


Mellor showed cause. 


The plea of tender must be placed on 
the same footing as a plea of payment, 
and it has been held that in indedbitatus 
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ussumpsit, the plea of payment admits 
that something is due on each of the 
counts to which it is pleaded. Kingham 
y. Robins, 5 Mee. & Wei. 94. Archer v. 
English, Man. & Granger, 877. The 
plea to support a verdict for the defen- 
dant ought to have been pleaded to the 
rent claimed in the first count of the de- 
claration. The effect of the plea in the 
manner in which it is pleaded must be 
that it admits that a certain sum is due on 
each of the counts of the declaration, and 
the evidence is that is tendered only in 
respect of the sum claimed in the first 
count. 


Bramwell and Willes, contra.—-The 
effect of the plea of tender of a certain 
sum “ parcel of the monies in the declara- 
tion mentioned,” in “ ¢ndebitatus assump- 
sit,’ must mean that the defendant only 
owes that sum in respect of all the monies 
claimed by the plaintiff. The sum ten- 
dered may be parcel of one or more 
counts in the declaration, and the plea is 
in effect a plea to the aggregate of the 
damages claimed. In the case that has 
been cited of Kingham v. Robins, the 
court held, that the payment of money 
into court only admitted a liability on 
some one of more contracts to the amount 
of the sum paid in. It is not necessary to 
specify how much is paid in one count, 
and how much on the other; for it is es- 
tablished that where there are several 
counts for several causes of action, or se- 
veral breaches are assigned in covenant, 
the defendant may plead payment into 
court of one entire sum generally on all 
the counts or breaches, or on particular 
parcels of the several sums claimed on 
breaches. 1 Saund. 33. 

Cur. adv. vult. 


Lorp Denman, C. J., on a subsequent 
day said the court was of opinion that the 
tule ought to be made absolute. 


Rule absolute to enter verdict for defen- 
dant. 


Hiceins v. Toomas.—May 1st, 1846. 


TROVER—PLEADING——DEMURRER. 


Trover for a chattel. Plea that plaintiff and de- 
fendant were joint tenants of the chattel :—Held, 
that the plea was bad on special demurrer. 





Trover for two clocks. Pleas: first, not 
guilty ; secondly, not possessed ; thirdly, 
that before, &c., the plaintiff and the de- 
fendant were jointly and together the own- 
ers and proprietors of the said goods and 
chattels in the said declaration men- 
tioned.—Verification. _Demurrer to the 
third plea, assigning for causes that it 
amounts to the plea of the general issue, 
that it is an argumentative denial that the 
plaintiff was possessed of all the said goods 
and chattels in the declaration mentioned, 
as of his own property, and that it does 
not sufficiently confess that the defendant 
committed the grievances in the declara- 
tion mentioned. Joinder in demurrer. 
The plaintiff’s points were: first, that the 
plea ought to have shown the nature of 
the conversion, and that it was not an act 
of destruction; secondly, that it is an ar- 
gumentative denial of the plaintiff’s being 
possessed as of his own property, or else 
amounts to the general issue. The court 
called upon 


Phipson, for tne defendant. — First 
Stancliffe v. Hardwick, 2 C.M. & R.1; 
5 Tyrw. 551, in which it was held, that 
since the new rules, the plea of not guilty 
only puts in issue a conversion in fact, has 
not been overruled, though doubted in 
Whitmore v. Greene, 13 Mee. & W. 104, 
107, by Parke and Alderson, BB., and 
again by Parke, B.,in Kynaston v. Crouch, 
14 Mee. & W. 266, 272. Secondly, the 
defendant has property as against the 
plaintiff and equal right with him to take 
the goods. The plea is a special plea of 
property, and gives a colorable title to the 
plaintiff, Unwin v. St. Quintin, 11 Mee. & 
W. 277. A plea which confesses and 
avoids the plaintiff’s title is good, though 
the matter of it might be given in evi- 
dence under the general issue. Com. Dig. 
“ Pleader,” (FE) 147 ; Rockwood v. Feasar, 
Cro. El. 262; Leyfield v. Hilary, 10 Co. 
88, a, 90; Comyns vy. Boyer, Cro. Eliz. 
485, recognized in Faucourt v. Bull, 1 
Bing. N. C. 681. 689; Stirt v. Drungold, 
3 Bulst. 289; Pearson v. Rogers, 9 Adol. 
& Ell. 303; Can v. Hinchiiff, 4 B. & C. 
547. In Unwin vy. St. Quintin, 11 Mee. 
& W. 277, the matter pleaded was ad- 
missible under not possessed. Lien has 
been pleaded specially, though it may be 
given in evidence under not possessed, 
since the new rules. Owen v. Knight, 4 
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Bing. N. C. 54: 5 Scott, 307: Parke B., 
in Jackson v. Cumminns, 5 Mee. & W.342, 
349. taps Denman, C. J.—A joint 
tenant has no right to destroy the chattel. 
The plea does not set out enough: it does 
not say that the conversion was not ade- 
structive one.| Trover does not lie while 
the joint tenancy exists, because each 
joint tenant is entitled to retain the pos- 
session of the chattel as against the other. 
The plaintiff in trover must prove an im- 
mediate right of possession and property. 
In Co. Litt, 200, b., itis said, “ If two ten- 
ants in common be of a dove-house, and 
the one destroys the old doves whereby 
the flight is wholly lost, the other tenant 
in common shall have an action, for he 
cannot plead the joint tenancy.” That 
must be, because the act of destruction is 
a severance of the joint tenancy; at the 
time the conversion takes effect the par- 
ties are no longer joint tenants. One 
tenant in common cannot recover for a 
chattel in trover against his companion 
without first proving a destruction of the 
chattel, or something that is equivalent to 
it. In Vin. Abr., “ Joint tenants,” R. a., 
1. 6; Com. Dig., ‘“ Estates by Grant, ” 
.8; Chambre, J., in Flennings v. Lord 
Grenville, 1 Taunt. 241, 249. The joint 
tenant is liable if he destroys the chattel ; 
and if the conversion was an act of de- 
struction, no joint tenancy would exist. 
The plaintiff therefore, should, in that 
case, traverse the plea: it would be sur- 
plusage to add in the plea that it was not 
an act of destruction. Inthe case of real- 
ty, ouster is aseverance, and joint tenants 
become tenants in severalty by reason of 
disseisin ; and, therefore, ejectment lies. 


Lush, contra.—The plea must mean ei- 
ther that the defendant has not destroyed 
the goods in the declaration mentioned, and 
then it amounts to the general issue ; or 
it means that the plaintiff has not yet ac- 
quired a right of action, because he has 
not a right of possession by reason of 
any act done by the defendant; and then 
it is an argumentative denial of the plain- 
tiff being passessed of his own property. 
There can be no conversion by a tenant 
in common, except by destruction of the 
chattel; and if the plea had been, that 
teere was no destruction of the goods in 
the declaration mentioned it would have 
been bad, because argumentative. If the 





defendant has kept and destroyed them 
that is evidence under not guilty or not 
possessed. If the plea admits a conver. 
sion, it does not justify it; if it avoids a 
conversion, it does not admit it. [Parre- 
son, J.—In Whitmore v. Green, 13 Mee, 
& W.104, the Court of Exchequer seems 
to have overruled Stancliffe v. Hardwick, 
2C. M., & R.1; 5 Tyrw. 551. Wieur- 
MAN J.—The point decided in Stancliffe 
v. Hardwick, was, that the defendant 
might give in evidence that he was tenant 
in common with the plaintiff unless he 
had destroyed the chattel. The court 
said a conversion in law was admitted, but 
not a conversion in fact.] He cited Cole. 
ridge, J.. in Weeding v. Aldrich, 9 Adol, 
& Ell. 861; 1 Per. and D. 657, and Ma. 
son v. Farnell, 12 Mee. & W. 674, as to 
the distinction between non detinet in de- 
tinue, and not guilty in trover. 


Lorp Denman, C. J.—We think the 
dilemma which you put is not to be got 
rid of. When the conversion may be 
rightful or wrongful it ought to be shown 
by the defendant that it is rightful. 


Patteson, J.—If the plea does not 
confess and avuid, it is bad because it 
amounts to the general issue ; if it admits 
that the facts do amount to a conversion, 
it must confess such a conversion as the 
defendant cannot justify the destruction 
of the chattel. 


WuusaMs, J.—The dilemma is perfect. 
Either the plea must admit the conver- 
sion, or it amounts to not guilty. If the 
plea goes further, and says the act of the 
defendant amounts to a conversion, that 
act, the defendant being tenant in com- 
mon, must be a destruction of the chattel 
and then there is no justification. 


WicutTMan, J., concurred 


Judgment for plaintiff. 





Ree v. Tue Great Nortu or ENeGianp 
Rat.way Company.—June 12th, 1846. 


An indictment will lie against a corporation aggre- 
gate for a misfeasance. 


Tue first four counts of the indictment 
charged that the defendants obstructed a 
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certain high-way. The other counts 
charged that the defendants had con- 
structed a bridge, carrying a high-way 
over the railway, upon a level inconsis- 
tent with the provisions of 6 & 7 Will. 4, 
c. 105, and 1 Vict. c. cii., (local and per- 
sonal, public,) under which the railway 
was constructed and extended. On the 
trial, before Wightman, J., at the spring 
assizes at Durham, in 1845, a verdict was 
given for the Crown, leave being reserv- 
ed to move to enter a verdict for the de- 
fendants. In the following term, 


Wortley obtained a rule nisi for arrest- 
ing the judgment or entering a verdict for 
the defendants on the first four counts, on 
the ground that an indictment will not lie 
against a corporation for a misfeasance.* 


Otter, Granger, and Bovill, showed 
cause. 

As to the dictum of Holt, C. J., in 
Anon., 12 Mod. 559, referred to by Patte- 
son, J., in Reg. v.the Birmingham and 
Gloucester Railway Company, 3 Q. B. 
Rep. 223, 232; 2G. & D. 236, it does 
not appear whether he spoke of an indict- 
ment for a misfeasance or for a non- 
feasance. It has been decided, that 
trespass, as well as trover, will lie 
against a corporation for an act done by 
their agent, within the scope of his author- 
ity. Maund.v. the Monmouthshire Canal 
Company, 4 M. & Gr. 452; 5 Scott, N. 
C. 457; Yarborough v. The Bank of Eng- 
land, 16 East. 6. [They also cited R. v. 
Medley, 6 C. & P.292.] In R.v. Traf- 
ford, 1 B. & Adol. 874, there was an in- 
dictment for a misfeasance against a body 
of persons like a corporation: the judg- 
ment was reversed on writ of error, 8 
Bing. 204, only for the insufficiency of the 
special verdict. The appearance of a 
corporation in court can be compelled by 
distress infinite; Reg. v. The Birming- 
ham and Gloucester Railway Company, 
3 Q. B. Rep. 222; 2 G. & D. 236 ; Maund 
v. The Munmouthshire Canal Company, 4 
M. & Gr. 452; 5 Scott, N. C. 457; Dr. 
Salmon v. The Hamborough Company, 





* A rule for a new trial was also obtained on 
the grouud of a variance, but that point arose only 
on the counts which were founded upon the stat- 
utes, and those were abandoned: on the argu- 
ment. 





Ch. Cas. 204, Vin. Abr “ Corporations,” 
B.a., “process against corporations;” 2 
Hawk. P. C., by Curwood, B. 2, c, 27, 
§14; and there is no difficulty as to the 
mode of punishment, because a fine may 
be imposed upon a corporation. A cor- 
poration is liable for damage arising from 
an act of omission. Henly v. The Mayor 
of Lynn, 5 Bing. 91.108, 109. The lia- 
bility of corporations upon contracts has 
been extended in recent cases. Beverly 
v. The Lincoln Gas Light and Coke Com- 
pany, 6 Adol. & Ell. 829, 838; Hail v. 
The Mayor of Swansea, 5 Q. B. Rep. 
526. The company, having obstructed 
the old highway without making a new 
one according to the provisions of the act, 
are liable in an indictment for a nuisance 
on the old highway. Reg v. Scott, 2 Q. 
B. Rep. 523. 


Knowles, Bliss, and Addison, contra.— 
The dictum of Holt, C. J., in 2 Mod. 559, 
must have reference to indictments for 
direct acts. The act for which this in- 
dictment is preferred might involve riot or 
violence, and it is admitted that an indict- 
ment will not lie for treason or felony.— 
Vin. Abr.,“ Corporations,” 1. The charge 
is, that the corporation have done an ille- 
gal act, and, therefore, the affixing of the 
corporate seal to some writing authorizing 
the act should have been proved. ‘Fur- 
ther, an indictment will not lie for a mis- 
feasance, though it has been decided that 
trespass will. Maund v. The Monmouth- 
shire Canal Company, 4 M. & Gr. 452; 5 
Scott, N. C. 457. That case was decided 
upon the ground, that the process in that 
case and trespass was the same, and that 
the defendants could be compelled to ap- 
pear in trover as well as in trespass, 
which appears to be a wrong ground.— 
Beecher’s case, 8 Co. 253; 2 Bac. Abr., 
“ Corporation.” E. 2. The judgment 
quod capiatur is not applicable to a corpo- 
ration. See Thorpe, C. J. of Q. B., 
the book of assizes, cited in n. (c.) to 4 
M. & Gr. 453. The nature of a corpora- 
tion is inconsistent with the notion of 
force being used by it. There is a differ- 
ence between an action of trespass and 
an indictment. A man may be liable to 
an action of trespass, though insane; and 
trespass will lie for an act done out of the 
United Kingdom; but in neither case 
could an, indictment be maintained, he- 
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cause, inthe one case, the person was not 
an assenting party to the force used, and, 
in the other, he would not be amenable 
for it to the jurisdiction of the court. The 
reason why a corporation is liable to an 
indictment for a nonfeasance, Reg v. The 
Birmingham and Gloucester Railway 
Company, 3 Q. B. 223; 2 G. & D. 236, 
is, that, otherwise, no person would be 
liable ; each member of the corporation 
might say it was not my duty. R. v. 
Pease, 4 B. & Adol. 30, and Reg v. 
Scott, 3 Q. B. Rep. 523, show that indi- 
vidual members of a corporation are lia- 
ble; and so, if, after the corporation was 
convicted on an indictment, the members 
who voted for the acts for which the in- 
dictment was preferred were tried, they 
might be twice punished, for they could 
not plead the former conviction. Again, 
if an indictment lies, the innocent mem- 
bers who composed the minority will be 
punished. The doctrine of trespass ab 
anitio does not apply to an act of omis- 
sion. Carpenter’scase,3 Co. 146 a. The 
remedy is by mandamus, or by indict- 
ment under the statute under which the 
authority is executed. 
Cur. adv. vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court.—The question 
is, whether an indictment will lie at com- 
mon law against a corporation for a mis- 
feasance, it being adthitted, in conformity 
with undisputed decisions, that an indict- 
ment may be maintained against a corpo- 
ration for nonfeasance. 

All preliminary difficulties as to the 
service and execution of process, the 
mode of appearing and pleading, and en- 
forcing judgment, are, by this admission, 
swept away. But the argument is, that, 
for a wrongful act, a corporation is not 
amenable to an indictment, though, for a 
wrongful omission, it undoubtedly is, as- 
suming, in the first place, that there is a 
plain and obvious distinction between the 
two species of offence. No assumption 
can be more unfounded. Many occur- 
rences may be easily conceived, full of 
annoyance and danger to the public, and 


involving blame in some individual or | 


some corporation, of which the most acute 
person could not clearly define the 
cause, or ascribe them with more correct- 
ness, to mere negligence in providing 


safeguards, or to an act rendered impro- 
per by nothing but the want of safe. 
guards. If A. is authorized to make a 
bridge with parapets, but makes it with. 
out them, does the offence consist in the 
construction of the unsecured bridge, or 
in the neglect to secure it. 

But if the distinction were always easi- 
ly discoverable, why should a corporation 
be liable for the one species of offence, 
and not for the other? The startling in. 
congruity of allowing the exemption; is 
one strong argument against it. The law 
is often entangled in technical embarrass- 
ments ; but there is none here. It is as easy 
to charge one person, or a body corpo- 
rate, with erecting a bar across a public 
road, as with the non-repair of it; and 
they miay as wellbe compelled to pay a 
fine for the act as for the omission. 

Some dicta occur in old éases: “A cor- 
poration cannot be guilty of treason or of 
felony ;” (see Vin. Abr. “ corporations,” 
Z.,) it might be added, “ of perjury or 
offences against the person.” The court of 
Common Pleas lately held, that a_corpo- 
ration might be sued in trespass; but no- 
body has sought to fix them with acts of 
immorality. Those plainly derive their 
character from the corrupted mind of the 
person committing them, and are viola- 
tions of the social duties that ‘belong to 
men and subjects. A corporation which, 
as such, has no such duties, cannot be 
guilty in these cases, bat they may be 
guilty, as a body corporate, of command. 
ling acts to be done to the nuisance of 
}the community at large. The late case 
| of the Gloucester and Birmingham Rail- 
iway Company, 3 Q.B. Rep. 223; 2G.& 
D. 236, was confined to the state of things 
then before the court, which amounted to 
nonfeasance only ; but was by no means 
intended to deny the liability of a corpo- 
ration for a misfeasance. 

We are told that this renfédy is not re- 
quired, because the individuals who con- 
cur in voting the order, or in exeeuting 
tne work, may be made answerable for it 
by criminal proceedings. Of this there is 
no doubt: but the public knows nothing 
of the former; and the latter, if they can 
| be identified, are commonly persons of 
‘the lowest rank, wholly incompetent to 
|make any reparation for the injury— 
| There can be no effectual means for de- 
lterring from an oppressive exercise of 
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power for the purposes of gain, except the 
remedy by an indictment against those 
who commit it—that is, the corporation 
acting by its majority; and there is no 
principle which places them beyond the 
reach of the law for such proceedings. 
The verdict for the Crown, therefore, on 
the first four counts, will remain undis- 
turbed. 
Judgment accordingly. 














In the Eommon Pleas. 


Before the Rt. Honorable Sir NICHOLAS TIN- 
DAL, Knight, and the rest of the Judges. 





Doz vp. Atkinson v. Fawcert.—April 
28th, and June 6th, 1846. 


WILL—CONSTRUCTION OF DEVISE——ESTATE 
IN FEE, 


The word “ Moiety ” signifies the interest which 
a party takes in any subject-matter, and, there- 
fore, where a testator devised to his son in these 
terms, “ my moiety of the house which he now 
lives in, and all my personal property now in 
his keeping, ” and the testator was siezed in 
fee of a moiety of the house devised, it was held, 
that the son took under the devise an estate in 
fee, and not for life only. 


TuIs was an action of ejectment brought 
to recover the possession of a house and 
premises at Richmond, in Yorkshire, and 
was tried before Rolfe, B., at the summer 
assizes of 1845, for the county of York. 
The premises in question were originally 
purchased by, and conveyed in fee to, 
George Atkinson the elder, and his eldest 
son, George Atkinson the younger, as ten- 
ants in common, George Atkinson the 
younger having survived his father, devised 
all his real and personal estate to Charies 
Dunbar Atkinson, the lessor of the plain- 
tiff. At the trial on the part of the lessor of 
the plaintiff. ix was contended, that, upon 
the death of George Atkinson the elder, 
his moiety of the house and premises 
passed to his son George Atkinson the 
younger, as his heir-at-law, and that the 
latter thereby became entitled to the en- 
tirety of the property. The defendant 
claimed under the will of Richard Atkin- 
son, the son of George Atkinson the el- 
der, and brother of George Atkinson the 
younger, and who, it was contended, had 
obtained a good title to the premises by 
uninterrupted possession for thirty years. 





The jury, however, found that there had 
been no adverse possession by Richard 
during that period. The lessor of the 
plaintiff having put in the will of George 
Atkinson the elder, it was also contended, 
on the part of the defendant, that, assum- 
ing Richard Atkinson not to have had a 
good possessory title, yet Richard was 
entitled under this will of his father to his 
father’s moiety in the premises, and the 
defendant was therefore tenant in com- 
mon with the lessor of the plaintiff. The 
following is a copy of the will of George 
Atkinson the elder, which was dated the 
24th April, 1834, and was duly attested 
by three witnesses :—‘‘ Memorandum,— 
That I give and bequeath to my son, Rich- 
ard Atkinson, of Richmond, who has al- 
ways shown me good duty and kindness, 
my moiety of the house which he now lives 
in in Finkle-street, in Richmond, and all 
my personal property now in his keeping, 
and elsewhere, except the few articles 
herein named, which are now in my pos- 
session at the Hagg Cottage, and which 
things I give to my dear grand-daughter, 
Mary Ann Alderson.” The will then 
concluded with specifying the excepted 
articles. It was urged, for the lessor of 
the plaintiff, that the words in the will 
passed only an estate for life, and not a 
fee to Richard ; the learned judge was of 
this opinion, and accordingly directed the 
jury that George Atkinson the younger, 
as heir-at-law of his father, had the rever- 
sion in fee of the moiety expectant on the 
death of Richard. A verdict having been 
found for the lessor of the plaintiff, Chan- 
nell, Serjt., in Michaelmas Term last, ob- 
tained arule nist for a new trial, on the 
ground of misdirection; against which 
rule, in Easter Term last, 


Sir T. Wilde (Bliss with him) showed 
cause.—lIt is submitted, that the testator’s 
son, Richard, took under this devise only 
an estate for life. In Fawcet’s case, Vin. 
Abr. tit. “ Devise,” L. a., pl. 11, a man 
seized of a license and land deviseth the 
moiety of his house to his wife for life. 
Item,—he deviseth the other moiety of 
his house to J., his second son. Item,— 
he deviseth to J., his second son, the said 
house and all the lands which pertain to 
it after the death of the wife ; and it was 
adjudged that J. should have an estate 
for life only after the death of the wife, 
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and not an estate in fee. And in Petti- 
wood v. Cook, Cro. Eliz. 52, a devise of 
totam illam partem was held to import 
only the thing devised, and not the inter- 
est of the testator therein, and the devisee 
accordingly took thereunder only an es- 
tate for life. This last case, it is true, is 
questioned by Lord Ellenborough in Bebd 
v. Penoyer, 11 East, 160; but the consi- 
deration of that question was unnecessary 
for the decision in that case. Surely, if 
it has been held that a devise of “ my 
house” is only a devise of the thing so 
mentioned as the subject of the devise, 
and is not to be considered as expressing 
the quantity of interest therein of the tes- 
tator, it cannot in principle be otherwise 
where the devise is “ my moiety of the 
house, ” for it would be absurd in the law 
to hold, that a devise of a house will only 
carry a life estate; but a devise of a moie- 
ty of a house will carry the fee. In both 
cases the testator is only describing the 
subject of the devise, and in both cases 
he is equally devising all he has got. In 
the case of Roe v. Bacon, 4 M. & S. 366, 
which may be cited on the other side, the 
court gave their judgment upon the con- 
struction of that part of the will in which 
the word “ estate” was used, and only 
incidentally referred to the meaning of 
the word “my proportionable share,’’ and 
which is not, therefore, in that case, ma- 
terial to determine. Paris v. Miller 5 M. 
& S. 408, is of very questionable authority. 
The following cases were then cited and 
relied on in support of the construction 
contended for in behalf of the lessor of 
the plaintiff: Doe d. Clarke v. Clarke, 1 
C. & M. 39; Doed. Ashby v. Baines,2 C., 
M., & R. 23; and Doe d. Roberts v. Ro- 
berts, 7 Mee. & W, 382. 


Channeil, Serjt., contra. — First, the 
words “ my moiety of the house” denoted 
the testator’s interest therein, and, there-' 
fore, passed the fee; secondly, the subse- 
quent words, “ which he now lives in,” 
are merely used by way of local descrip- 
tion, but are not so connected with the 
previous part of the devise as to cut it 
down to only a life estate; and, thirdly, 
the construction put upon this devise by 
the defendant is strengthened by its being 
found associated with words giving an 
absolute interest in the personal propert 
to the same party : and as, therefore, bot 





ey 


the real and personal property is given to 
the same person, it is reasonable to infer 
that the intention was in each case to give 
the whole interest of the testator to the 
devisee. As to this, the judgment of 
Parke, J., in Doe a. Templeman v. Martin, 
4 B. & Adol. 785,-was cited. There is 
a difference between a devise of “a moie- 
ty” and “ my moiety,” and as the testa- 
tor is not carving a smaller estate out of 
a larger, the words used were evidently 
intended to include all the testator’s inter. 
est in the subject of the devise. Although 
Bebb v. Penoyer is not, it is admitted, an 
express authority on the point in question, 
yet it is to be remarked that Lord Ellen- 
borough there says that “if it had been 
necessary to decide upon the import of 
the words ‘ my half part,’ as at present 
advised, I should rather be disposed to 
think that they were sufficient to carry 
the fee; and I am not prepared to say 
that I should have come to the same con- 
clusion as the court did in the case of 
Pettiwood v. Cook, upon the words of the 
will there stated.” The case of Paris y, 
Miller, 5 M. & S. 408, is strongly in favor 
of the defendant. There, a devise of “ my 
share of the Bastile and other estates si- 
tuate at Coventry ” was held to pass the 
fee, and not a life estate only; and, in 
Roe v. Bacon, 4 M. & S. 366, the devise 
was, “ my proportionable share which be- 
longs to me after my mother’s decease ;” 
and Lord Ellenborough there says that 
means all the testator’s interest. Andrews 
v. Southhouse, 5 T. R. 292, is also an au- 
thority in favor of the defendant, and 
one which has never been questioned. 
Cur. adv. vuit. 


Trnpat, C. J., now delivered the judg- 
ment of the court.—The question in this 
case was, whether Richard Atkinson, t.1¢ 
son of the testator, took an estate in fee 
or for life only in a moiety of the house 
devised to him by his father’s will. The 
devisor was seized in fee simple of onc 
moiety of the house in which his son was 
living, and being so seized, devised in 
these terms: “ I give and bequeath to my 
son, Richard Atkinson, my moiety of the 
house which he now lives in, and all my 
personal property now in his keeping ; ” 
and the answer to this question depends, 
as it appears to us, upon the proper inter- 
pretation to be put upon the words “ my 
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moiety.” If these words do, in their na- 
tural and ordinary signification, import 
the interest which the testator had in the 
house, then they will carry the whole in- 
terest he had, that is, the fee; but if, on 
the other hand, the words only have the 
narrower meaning, and are construed to 
import no more than one-half of the house, 
then undoubtedly the devise of the half 
of the house would be a devise for life 
only. It appears to us that the word 
“moiety,” which is accompanied generally, 
whether in pleading or in conveyancing, 
with the words “half part” as synony- 
mous or explanatory of its force, carries 
with it the signification of the part or in- 
terest which the party takes in any sub- 
ject-matter; so that, when a man devises 
tis moiety, he devises his “ half part,” or 
the interest which he has in the thing de- 
vised. The case of Pettiwood v. Cooke, 
Cro. Eliz. 52, which was relied upon in 
argument on the part of the lessor of the 
plaintiff, does not in any way affect the 
present question. In that case the devi- 
sor was not siezed of any particular part 
or interest in the fee, but of the entirety. 
The devise was not, as here, of the devisor’s 
third part, but being seized of the fee in 
three several houses, he devises one of them 
to each of histhree children and their heirs, 
and if any of them died without issue, 
then the survivors should enjoy totam il- 
lam partem to be equally divided between 
them. The judges held, in that case, that 
no more than an estate for life was devised 
by the devisor over and construed totam 
illam partem to mean totum illum domum. 
In that case the words limiting the devise 
had cut down the estate of the daughters 
to an estate tail, and made the devise in 
effect no more than a devise in tail, with 
several remainders over. As to this case, 
Lord Ellenborough, in Bebb v. Penoyer, 
11 East, 160, expresses a strong doubt 
whether the decision was right, and in the 
case then before the court, namely, that 
of a devise to a brother of “ my half-part 
of four freehold houses which I hold with 

im,” he intimates an opinion that he 
should be disposed to think the words suf- 
ficient to carry the fee; and the same 
learned judge has expressed the same 
opinion upon the devise of “my share, ” 
in Paris y. Miller, 5 M. & L. 408. He 
then observes, “ This is not the devise of 





a portion, which the devisor has carved 


out of the entirety ; it existed in her as it 
is devised: the words ‘my share’ as it 
seems to me, were used as denoting the 
interest,’ which view of the case was 
adopted by the court. Upon these grounds, 
we think the words of this devise are suf- 
ficient to carry the fee, and the rule for a 
new trial must be made absolute. 


Rule absolute. 





Cooper v. SHerpnHern.—April 24th. 29th, 
and June 6th, 1846. 


PLEADING—~TROVER—POSSESSION. 


To an action of trover for the conversion of a bed- 
stead, the defendant pleaded that the plaintiff, 
before the commencement of the suit, recovered 
judgment in trover against one W. for the con- 
version by him of the same identical bedstead, 
and received from W. the amount of the dam- 
ages and costs in such judgment, the damages, 
so far as they related to the bedstead, having 
been assessed by the plaintiff at the full value 
thereof, that the said conversion by W. was a 
conversion not later than the conversion in the 
declaration mentioned; and that, before the 
conversion in the declaration mentioned W., be- 
ing possessed of the said bedstead, sold it to the 
defendant, who paid him for the same, and re 
ceived it under such sale; and that the takin 
under such sale was the conversion complain 
of in the present action: Held, on special de- 
murrer, that such plea was good. 


Trover for a bedstead. The defendant 
pleaded thirdly, that the plaintiff, hereto- 
fore and long before the commencement 
of this suit, to wit, on the 24th Octcber, 
1844, in this court of our lady the Queen, 
of the bench of Westminster, before Sir 
N. C. Tindal, Knight, and her Majesty’s 
Justices, of the said bench, impleaded one 
Benjamin Willomatt, in an action of tro- 
ver for converting, to wit, on the day and 
year in the declaration in that action 
mentioned, to wit, on the 4th July, 1844, 
among other goods and chattels in the de- 
claration in that action mentioned, the 
same identical bedstead in the declaration 
in this action and in the introductory 
part of the plea above mentioned, and 
such proceedings were thereupon had in 
the said court in that action; and that, af- 
terwards, and before the commence- 
ment of this suit, to wit, on the 22d June, 
1845, the plaintiff by consideration and 
judgment of the said court recovered, in 
the said action against the said Benjamin 
Willomatt, £75 for the damages which 
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he had sustained on occasion of the con- 
verting by the said Benjamin Willomatt 
of the said bedstead and the said other 
goods and chattels in the declaration in 
that action mentioned ; and also £126 for 
his costs and charges by him about his 
suit in that behalf expended; whereof 
the said Benjamin Willomatt was con- 
victed, as by the record and proceedings 
thereof still remaining in the said court of 
our lady the Queen, ofthe bench afore- 
said at Westminster aforesaid, more ful- 
ly, and at large appears. And the defen- 
dant further says, that, after the recovery 
of the said judgment against the said 
Benjamin Willomatt as aforesaid, and 
before the commencement of this suit, to 
wit, on the 9th June, 1845, the said Ben- 
jamin Willomatt fully paid and satisfied 
to the plaintiff the said several sums of 
£75 and £126, in form aforesaid recov- 
ered against him; and the plaintiff then 
took and received the same of and from 
the said Benjamin Willomatt, in full satis- 
faction of the said judgment. And the 
defendant further says that the said dam- 
ages, sofar as the same were estimated, 
assessed, recovered, paid, and received as 
aforesaid in respect of the said bedstead, 
were estimated and assessed, and were 
recovered and paid and received as afore- 
said, as and for and in respect of, and as 
the full value of the said bedstead, and 
not otherwise, and were and amounted in 
fact to the full value of the said bedstead. 
And the defendant further says, that the 
said conversion of the said bedstead by 
the said ‘Benjamin Willomatt, for which 
the said action against the said Benjamin 
Willomatt was brought, and in respect of 
which the said damages were estimated, 
assessed, recovered and paid and receiv- 
ed as afuresaid, was a conversion not later 
in point of time than the conversion above 
complained of against the defendant ; and 
that, just before and at the time of the 
conversion of the said bedstead by the 
defendant above complained against him, 
the said bedstead being then in the pos- 
session of the said Benjamin Willomatt, 
he the said Benjamin Willomatt, to wit, 
on the day and year above mentioned, 
sold and delivered the same to the defen- 
dant at and for a certain reasonable price 
in that behalf, to wit, the sum of £10; 
and the defendant then paid to the said 
Benjamin Willomatt, who then accepted 





and received of and from him the defen. 
dant, a large sum of money, to wit, the 
sum of £10, as and for, and in full satis. 
faction and discharge of the said price of 
the said bedstead as last aforesaid ; and 
the defendant then had, and took and 
received, the said bedstead of and from 
the said Benjamin Willomatt to and for 
his the defendant’s own use, and as and 
for his own, under and by virtue of such 
sale and delivery as aforesaid. And the 
defendant further says, that the having, 
taking, and receiving of the same by the 
defendant as aforesaid is the same conver- 
sion of the said bedstead as is above com- 
plained against him the defendant.—Ver. 
ification. To this plea there was a spe- 
cial demurrer, assigning for causes there- 
of, that it did not appear by the said plea 
that the plaintiff was not lawfully posses- 
sed of thesaid bedstead between the time 
of the conversion by the defendant, or that 
the said Benjamin Willomatt was posses- 
sed of and held the said bedstead under 
and by force of the said conversion by 
him at the time when he sold the same to 
the defendant; and also for that a recoy- 
ery against the said Benjamin Willomatt 
of damages for one conversion of the said 
bedstead was no reason or cause in law 
why the plaintiff should not recover dam- 
ages against the defendant for another 
and different conversion of the same bed- 
stead, the same being the plaintiff’s prop- 
erty at the time of the last mentioned con- 
version ; and the defendant, by not deny- 
ing, admitted that the said bedstead was 
the property of the plaintiff at the time of 
the conversion thereof by him; also, that 
the said plea amounted to an argumenta- 
tive traverse, that the plaintiff was lawful- 
ly possessed of the said bedstead, and 
that the said plea concluded with a verifi- 
cation, instead of to the country. Joinder 
in demurrer. 

Dowling, Serj’t., in support of the de 
murrer.—This plea admits that the prop- 
erty in the bedstead was in the plaintiff, 
and it admits also a conversion by the de- 
fendant; but it alleges nothing in avoid- 
ance of the plaintiff’s right of action; and 
if there is any state of facts consistent 
with the allegations in this plea which 
would show that the plaintiff has a cause 
of action the plea is bad. Comyns v. 
Boyer, Cro. Eliz. 485. 
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Talfourd, Serj., (Hawkins with him,) 
contra—This is a good plea: it either 
ives color to the plaintiff by admitting 
his possession of the chattel, but showing 
how it was divested out of him and vest- 
ed in Willomatt ; or else it may be treat- 
ed as a special pleaof satisfaction as to 
the conversion complained of. The cases 
upon this point are collected in Holmes v. 
Wilson, 10 Adol. & Ell.511. In anote 
to Barnett v. Brandao, 6 Man. & G. 640, 
the learned reporter states, that, “ by 
judgment for the plaintiff in trespass de 
bonis controversis in trover, or the property 
in the goods converted, is invested in the 
defendant as against the plaintiff, and that 
it would seem from the period of the con- 
version,” and he cites p. 19 H. 6, fol. 65 ; 
pl. 5 M., 6 H. 7, fol. 8, 9, pl. 4; Bishop v. 
Lady Montague, Cro. Eliz. 824; 18 Vin. 
Abr. 69. [He also cited Unwin v. St. 
Quentin. 11 Mee. & W. 277.] 


Dowling, Serj’t., replied. 
Cur. adv. vult. 


Trnpat, C. J., now delivered the judg- 
ment of the court—After stating the 


pleadings in the case, he proceeded :—)| 


The argument before us in this case has 
been that the plea is bad, either upon the 
ground, that if taken as a traverse of the 
plaintiff’s possession, it is argumentative 
only,or if taken as a confession, there is 
no avoidance: but we think the plea is 
unobjectionable on either of these 
grounds. A plaintiff in trover, where no 
special damage is alleged, is not entitled 
to damages beyond the value of the chat- 


leging a sale by B. W. to the defendant 
before the plaintiff recovered judgment 
against B. W.; and, if the plea be so con- 
strued, it would be a confession of a 
cause of action avoided by matter subse- 
quent, viz: by recovery and satisfaction 
for the same cause of action from another, 
for the damage to the plaintiff is the cause 
of his action, ana the loss of the chattel is 
that damage ; and, though the conversion 
by the defendant is different from the con- 
version by B. W., and may make either 
the one or the other liable to the plaintiff 
at his election, yet satisfaction from one 
forms the defence for the other. In Bird 
v. Randall, 3 Burr. 1345, a recovery from 
aservant of damages for leaving the ser- 
vice of his master was a bar to an action 
against a defendant for seducing the ser- 
vant to leave his master’s service because 
the loss of the service was the damage, 
and that damage was compensated for in 
the first action. But, if, on the other 
hand, the plea be construed to allege the 
sale to the defendant to be after the re- 
covery by the plaintiff from B. W.,, still 
the plea as to this point may be sustained, 
as giving what has been called in modern 
cases implied color to the pleintiff, for it 
admits that the plaintiff had at one time a 
right of property, but shows it to be barred 





by the matter of the plea; like the case of 
|a plea to an action of trover of a sale to 
| the defendant in market overt, or a taking 
| by the defendant as a waife, which pleas 
| may be pleaded in trover or trespass.— 

Comyns v. Boyer, Cro. Eliz. 404; Ley- 
| field’s case, 10 Rep. 88; Unwin v. St. 
| Quentin, 11 Mee. & W.277 And, as to 





tel he has lost, and, after he has once re- | the further objection that the plea contain- 
ceived full value he is not entitled to fur-|ed a confession of the cause of action 
ther compensation in respect of the same | but did not also contain an avoidance 
loss. And, according to the doctrines of | thereof, inasmuch as it did not sufficient- 
the cases which were cited in the argu-| ly appear that the possession by B. W., 
ment, by a former recovery in trover and | in respect of which the plaintiff recover- 
payment of damages the plaintiff’s right | ed, continued the sale by him to the 


of property is barred, and the property 
becomes vested in the defendant in the 
action. In Adams v. Broughton, L., 
Strange 1078 ; Jenkin’s Cent. 189, Cent. 
4, ca. 88. it is laid down, “ A., in trespass 
against B. for taking a horse, recovers 
damages by this recovery, and execution 
had thereon, the property in the horse is 
vested in B., solutio pretti emptionis loco 
habetur. Now, the present plea ought, 
2s it appears to us, to be construed as al- 


plaintiff, and that it was consistent with 
the plea that the plaintiff might have ac- 
quired the property a second time, which 
B. W. first wrongfully took from him be- 
fore the sale by him to the defendant, we 
think the possession of B. W. as first al- 
leged in the plea, and which became 
rightful by the recovery in trover, and 
payment of damages, must be taken to 
have continued until the sale to the de- 
fendant took place, inasmuch as nothing 
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appears to the contrary. The plea al- 
leges in effect that B. W. took, and, being 
possessed sold to the defendant, and al- 
though it would have been more certain 
if it had been pleaded that he, being so 
possessed, sold, still it appears to us suffi- 
ciently certain, and that no change in the 
possession isto be presumed. We there- 
fore think the judgment ought to be given 
for the defendant. 


Judgment for the defendant. 








3n the Exchequer. 
[ERROR FROM THE QUEEN’S BENCH.] 


Before the Right Honorable Sir N. C. TINDAL, 
Chief Justice of the Common Pleas, Barons 
PARKE, ALDERSON, ROLFE and PLATT and 
Judges COLTMAN, MAULE,and CRESWELL. 


Kerr v. Leman.—June 13th, 1846. 


In offences which involve damages to an injured 
party, for which he may maintain an action, it 
is competent for him, notwithstanding they are 
also of a public nature, to compromise or settle 
his private damage ; but it is not competent for 
him to undertake not to prosecute on behalf of 
the public ;—Semble, except in the case of an 
assault. 

Declaration on an agreement, by which defendant, 
fn consideration that plaintiff, being the prose- 
cutor of an indictment for an assault and riot, 
would not proceed further on such indictment, 
undertook, and promised plaintiff to pay him a 
certain sum of money. Averment, that, in pur- 
suance of such agreement, plaintiff did not 
proceed further on the indictment, and did, with 
the assent of the parties assaulted, inform the 
court, before which the indictment was pend- 
ing, of the premises, and, by leave of the court, 
forbore to give evidence upon the indictment ; 
and, thereupon, defendants in such indictment 
were acquitted: Held: that the consideration 
for the agreement was illegal. 


A writ of error having been brought 
upon the judgment of the court of Queen’s 
Bench in this case, the plaiutiff in error 
assigned errors, and there was a joinder 
thereon. The plaintiff in error stated in 
the following points:—That the offence 
stated in the counts to have been com- 
mitted, and the indictment stated thereup- 
on to have been prepared and set out in the 
pleas, are not of such a nature as to make 
the consideration of the plaintiff’s under- 
taking not to proceed further in the in- 
dictment an illegal consideration for the 
promises of the defendant. Thatit is not 





averred by the pleas, nor dees it appear 
by the counts, that it was the duty of the 
plaintiff, or that he was under any obliga. 
tion of recognisance, subpoena, or other- 
wise, to proceed further on the indict- 
ment, or that his testimony was required 
or could be used in any such further pro- 
ceeding, nor that he had any connexion 
with the offence, or the prosecution, ex- 
cept that it was voluntarily commenced at 
his expense, and that the consideration of 
such a prosecutor’s undertaking not to 
proceed further was not an illegal consid- 
eration for the defendant’s promises. That 
the said undertaking of the plaintiff could 
be, and appears by the counts to have 
been, lawfully performed ; and that the 
undertaking to do what could lawfully be 
done was not an illegal consideration for 
the defendant’s promises. 


Bliss, for the plaintiff in error, (the 
plaintiff below.)\—The right and intelligi- 
ble distinction is between compromising a 
felony and compromising misdemeanor. 
Some misdemeanors, as assaults, clearly 
may be compromised. The judgment of 
the court below lays down a distinction 
between an indictment for an assault and 
an indictment for a riot, and an obstruc- 
tion of a public officer in the execution of 
his duty: but an assault may be as atro- 
cious and as dangerous to the public 
peace asariot. If there is any distinc- 
tion as to the compromise of different 
misdemeanors, it should rest on the na- 
ture of the offence or the facts of the 
case as proved, not on the aggravating 
circumstances of the offence, as stated in 
the indictment. No precedent of an in- 
dictment for compounding a misdemean- 
or is to be found: there is no such offence 
as misprision of a misdemeanor. Some 
wrongs are redressed by indictment or 
information for penalties; fur others an 
action only lies. There is a third class, in 
which both remedies are given. _In the 
case of a felony, no action can be main- 
tained until the felon has been tried and 
convicted ; but, in the case of a misde- 
meanor there is no such restriction,—an 
action may be maintained for the individ- 
ual injury: it is reasonable, therefore, 
that a misdemeanor should be the subject 
of a compromise. If an action were 
brought, and subsequently an indictment 
preferred, the Attorney General would 
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not enter a nolle prosequi. Before stat. 
18 Eliz. c. 5, informations for penalties 
might be compromised, except where the 
penalty went in part to the Crown; but 
that statute does not apply to offences 
cognisable only before magistrates; Rex 
y. Crisp, 1 B.& A. 282; and the prohibition 
and penalties of the statute attach only on 
the informer or plaintiff in the penal ac- 
tion. Williams v. Hedley, 8 East., 378. 
Compromises of misdemeanors appear in 
the books from the year 1734, to the year 
1839, and all the courts have acted on 
them. In Johnson v. Ogilby, 3 P. W. 
277, such a contract would have been en- 
forced in equity, but the bill was dismis- 
sed on other grounds. Iu Drage v. Ibber- 
son, 2 Esp. 643, Lord Kenyon refers to 
Johnson v. Ogilby, and to the ordinary 
practice. [He also cited R. v. Rant, and 
R.v. Coombs, Kyd. on Awards, 64; 9. v. 
Falkland, Watson on Awards, 48, n. (1;) 
Fallowes v. Taylor, 7 T. R. 475; Beeley 
v. Wingfield, 11 East., 46, where the 
compromise was after conviction; Baker 
v. Townsend, 7 Taunt. 422; 1 B. Moore, 
120, where also the compromise was after 
conviction ; Elworthy v. Bird, 25. & 5S. 
372; Kirk v. Strickwood, 4 B. & Adol. 
421.] In Collins v. Blantern, 2 Wiis. 
341, a corrupt agreement, in consideration 
of the plaintiff’s not appearing to give ev- 
idence in the cause, was pleaded. Here 
it does not appear that the prosecutor 
was bound over to be a witness, and the 
compromise was with leave of the court. 
In Edgecombe v. Rodd, 5 East., 294, there 
was an ultimate forfeiture to the Crown; 
and the pleas were bad, at any rate, on 
account of the insufficient satisfaction.— 
The contract stated in the third count is 
acontract not to proceed further in the 
prosecution of a misdemeanor; such a 
contract is not necessarily illegal ; and the 
parties to it must be presumed to have 
intended to carry this contract into exe- 
cution in a lawful manner, as by the inter- 
position of the court, or by a fiat from the 
Attorney-General to enter a nolle prose- 
qu. R.v. Fielden, 2 Burr. 720; The 
Mayor of York v. Pilkington, 2 Atk. 302; 
Elworthy v. Bird, 2 Bing. 258. [He 
cited as analogous cases, Haines v. Bush, 
5 Taunt. 521; Sewell v. The Royal Ex- 
change Assurance Company, 4 Taunt. 856 ; 
Harrington v. Klop, 2 B. & B. 678; 
Jones v. Waite, 5 Bing. N. C.341] When 





the court sanctions a compromise, it is 
equivalent to the entering up of a nolle 
prosequi by the Attorney-General. 


Martin, contra, for the defendant in er- 
ror (the defendant below.)—The indict- 
ment, the prosecution of which was com- 
promised, contained a count for an as- 
sault on a peace officer, and a count for a 
riot. The subsequent assent of the court 
to the compromise does not affect the le- 
gality of the contract. There is no legal 
mode of carrying the contract into execu- 
tion: if the contract had been to pay the 
plaintiff, a sum of money to procure the 
Attorney-General to stay the prosecution, 
it would probably be illegal; and the same 
argument would apply to a compromise 
of a felony, because, on it, the Attorney- 
General might enter a nolle prosequi.— 
Where an agreement contains, onthe face 
of it, an illegal stipulation, it does not lie 
on the party sued to show that the inten- 
tion was illegal, or that it was impossible 
to carry it out legally. The principle is, 
that any agreement, the consideration of 
which is contrary to the policy of the law, 
is bad; and an agreement which is bad 
in part is bad altogether. 1 Smith’s 
Lead. Cas. 169 ; Com. Dig. “ Action on the 
case in Assumpsit,” F.7. Collins v. Blan- 
tern, 2 Wils. 341 decides, that a contract 
for stopping private prosecutions is the 
exception to the general rule, and has 
never been denied to be law. The class 
of cases which Lord Kenyon, in Drage 
v. Ibberson, 2 Esp. 643, saidthat he would 
rely on, does not exist; and his decision 
in that case might have proceeded on the 
ground that trover was not maintainable 
for the paper of the note. Cox’s note (1) 
to Johnson v. Ogilby, 3 P. W. 279 throws 
doubt on that case : it is cited in 1 Story’s 
Kq. Jurispr. §294, 3d ed., as an authority 
to show that such an agreement is void.— 
In Watson on Awards, p. 47, it is said, 
‘perhaps the clearest rule to be drawn 
from the cases on the subject is, that in- 
dictments for assaults, nuisances, &c., 
may be referred to arbitration by leave or 
authority of the court where they are de- 
pending ; but, without such permission or 
authority, indictments cannot be referred : 
and this rule will reconcile all the report- 
ed cases on the subject.” So as there is 
a conviction, public justice is satisfied, 
and the court thereby retains control over 
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the proceeding. In Fallowes v. Taylor, 
7. T. R. 475, no indictment was pending, 
and there was no agreement not to prose- 
cute: if there was anything illegal in the 
agreement, it ought to have been shown 
by the plea. Edgecombe v. Rodd, 5 Kast., 
394, adopts Collins v. Blantern, 2 Wils. 
341. |He also cited Pool. v. Bousfield, 1 
Camp. 55.| Beeley v. Wingfield, 11 East., 
46, and Baker v. Townsend, 7 Taunt. 422 
draw a distinction between an agreement 
of this kind before and after the verdict — 
In Elworthy v. Bird, 2 8. & 8. 372; the 
assault was upon a private person: the 
subject of this compromise is an assault 
upon a peace officer. In Kirk v. Strick- 
wood, 4 B. & Adol. 421, the offence was 
of a private nature, and the compromise 
was after conviction. [He also cited A/- 
derson, B., in Garth v. Earnshaw, 3 You. 
& C. 564; Chitty on Contracts, 524, 2nd 
ed.] 


Bliss, in reply.—Collins v. Blantern, 2 
Wils. 341 is not cited in Smith’s Lead. 
Cas. for the purpose of showing that such 
a contract as this is void, bnt in support 
of a different position, viz: that, though 
there be a bond, illegal consideration may 
be shown. In two cases such a contract 
has been enforced in a court of equity ; 
Elworthy v. Bird, 2 Sim. & 8. 372, where 
the agreement related to “all actions and 
indictments still pending, and Ogi/by v. 
Johnson, 3 P. Wms. 277, where the com- 
promise was after conviction. In Garth 
v. Earnshaw, 3 You. & C.584, the report 
of which is indistinct, the agreement was 
held illegal, because it was made with a 
view to the separation of husband and 
wife. The distinction between comprom- 
ises before conviction and after, cannot be 
maintained: in only two of the cases, 
Beeley v. Wingfield and Kirk v. Strick- 
wood, had there been a conviction; and 
the ends of justice might be equally eluded 
in the one case as in the other, by the 
prosecutor never praying for the judg- 
ment of the court. It must be also con- 
tended, that, if no indictment is preferred, 
there may be a compromise; but the il- 
legality consists in compromising the 
crime. The decision of Lord Ellenbo- 
rough, in Pool v. Bousfield, 1 Camp. 55, 
goes the length of affirming that a com- 
promise of any thing for which an indict- 
ment might be preferred is invalid. If a 





felony was the subject of such an agree- 
ment as this, the consideration would not 
be illegal; unless it was averred to have 
been corruptly made, or under such cir- 
cumstances as would negative proper and 
legal means. 

Cur. adv. vult. 


TrinpDAL, C. J., now delivered the judg- 
ment of the court—This was an action 
on an agreement, by which the defend. 
ants, in consideration (inter alia) that the 
plaintiff, being the prosecutor of an in- 
dictment preferred against certain per- 
sons for an assault and riot, would not 
proceed further on such indictment, un- 
dertook and promised the plaintiff to pay 
him a certain amount of money. The 
declaration averred, that, in pursuance of 
snch agreemeni, the plaintiff did not pro- 
ceed further with the indictment, and did, 
with the assent of the then defendants, in- 
form the court before which the indict- 
ment was pending of the premises, and, 
by leave of the court, forebore to give 
evidence upon the indictment; and that 
thereupon the said defendants in such in- 
dictment were acquitted. The defendants 
pleaded several pleas to the action but 
the most material plea is that which rais- 
ed the question, whether the considera- 
tion for the said supposed promise was 
illegal, and the promise thereupon void. 
Upon demurrer, the court of Queen’s 
Bench held this to be so; and this same 
question has been argued before us on 
the writ of error, and we think the judg- 
ment of the court of Queen’s Bench was 
right. 

It seems clear from the various author- 
ities brought before us on the argument, 
that some misdemeanors are of sucha 
nature, that a contract to withdraw a 
prosecution in respect tothem, and to 
consent to give no evidence against the 
parties accused, is founded or an illegal 
consideration. Such was the case of 
Collins v. Blantern, 2 Wils. 341, which 
was the case of a prosecution for perjury. 
It is strange that such a doubt should 
ever have been raised. A contrary de- 
cision would have placed it in the power 
of a private individual to make a profitto 
himself by doing a great public injury. 

It is difficult to comprehend the case of 
Johnson v. Ogilby, as stated in 2 P. Wms. 
277. There a prosecution for a fraud 
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was suppressed, and that suppression 
made the consideration for an agreement 
to pay money. The distinction between 
felony and misdemeanor seems to have 
deen the foundation of the decision, if it 
was made by Lord Talbot—a distinction 
overruled in Collins v. Blantern, which 
was decided at a later period. _ It is not, 
indeed, at all clear, that the indictment 
for the fraud was compromised as 2 part 
of the agreement, or that the fraud was an 
indictable one, and, perhaps, the case 
may be soexplained. If not, it cannot, 
as we conceive, be sustained as law. 

In Drage v. Ibberson, 2 Esp. 643 how- 
ever, Lord Kenyon adverted to, and stat- 
ed, ‘that he should adhere to the class of 
cases which held that the consideration ” 
for an agreement “ being the settling of a 
misdemeanor, might be good in law.”— 
Thus, a settlement of an indictment for a 
nuisance, preferred by public authority, 
was held lawful consideration for a bond 
binding the defendant to remove the nui- 
sance, we presume, on the ground, which, 


however, is not very satisfactory, that the | 





parties have referred nothing but what 
they had a right to refer. They have re- 
ferred the several assaults:” (by which we 
understand him to mean, their several 
rights to damages for those assaults :) 
‘these may be referred. They have re- 
ferred the right of possession: that may 
be referred. The reference of al] matters 
in dispute refers all other their civil 
rights,” which words show our previous 
interpretation to be correct. 

The case of Beeley v. Wingfield, 11 
East, 46, was after conviction, and the 
prommisory note seems merely to have 
been given for the expenses of the prose- 
cution, and was obviously a part of the 
punishment inflicted by the court after 
conviction of the offence. Indeed, it is 
very remarkable what very little authori- 
ty there is to be found—rather consisting 
of dicta than decisions for the principle, 
that any compromise of a misdemeanor, 
or, indeed, of any public offence, can be 
otherwise than illegal: and any promise 
founded on such a consideration other- 
wise than veid, If the matter was res in- 


main object of the prosecution (the re-|¢egra, we should have no doubt on this 
moval of the nuisance) was thereby af-| point. We have no doubt, that, in all 


fected. But the court seems to have | 


offences which involve damages to an in- 


overlooked the consideration, that a de-|jured party, for which he may maintain 


fendant who had infringed a public right 
was thereby entirely freed from the pun- 
ishment due to a violation of public law. 
In Edgecomb v. Rodd, 5 East., 294, Le 
Blanc, J., assigns this as a reason for the 
consideration being illegal—that there the 
prosecution was “for a public misde- 
meanor, and not fora private injury to the 
prosecutor.” It is difficult to reconcile 
this principle (which we think a just one) 
with the decision in Fallowes v. Taylor, 
7 T. R. 475: nor can Pool y. Bousfield, 1 
Camp. 47 be reconciled with it. There, 
an agreement to stifle a motion against the 
defendant, that he should answer the 
matters of an affidavit, was held illegal. 
But there is a class of cases such as 
Beeley v. Wingfield, 11 East., 46; and 
Baker v. Townsend, 7 Taunt. 522; 1 B. 
Moore, 120, which do not at all break in 
upon sound principles. There are cases 
where the private rights of the injured 
party aré made the subjeet of agreement, 
and where, by the previous conviction of 
the defendant, the rights of the public are 
also preserved inviolate. As Gibbs, C. 
J., in the latter case, well observes, ‘‘ The 





an action, it is competent for him, not- 


withstanding they are also of a public 
nature, to compromise or settle his pri- 
vate damage in any way he may think fit. 
It is said, indeed, that, in the case of an 
assault, he may also undertake not to 
prosecute on behalf of the public. 

In the case before us, the offence is an 
assault coupled with riot, and the ob- 
struction of a public officer. No case has 
said that it is lawful to compromise such 
an offence. 

Nor do we think that the assent of the 
judge was material. 

We entirely agree in the observations 
of the court of Queen’s Bench as to this 
part of the case; and we think the judg- 
ment of the Queen’s Bench must be af- 
firmed Judgment affirmed. 





In the Exchequer. 





Before the Rt. Hon. Sir FREDERICK POLLOCK, 
Chief Baron, and the rest of the Barons. 


Marspen v. Newmarcu.—June 27, 1846. 


A declaration in assumpsit alleged that the plaintiff 
employed the defendant to act as his agent and 
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broker, in and about the buying and selling 
divers shares in divers railway companies, au 
that the defendant then promised to use due care 
and diligence in the said business, and to obey 
the lawful and reasonable orders and directions 
of the plaintiff, in regard to the buying and sel- 
ling such shares, &c. It then alleged, that the 
defendant had in his possession and charge divers 
shares in certain railway companies, subject to 
the order and direction of the plaintiff as to the 
sale and disposition thereof, and to the promise 
of the defendant in that behalf; that the plain- 
tiff had subsequently ordered the defendant to 
sell the shares in one of those companies, and 
charged, as a breach, the disobedience of that 
order. The defendant pleaded the general issue, 
and traversed the allegation of his having in his 
possession or charge, as agent or broker of the 
plaintiff, the shares mentioned in the declaration, 
subject to the order or direction of the plaintiff, 
&c. It appeured in evidence, that on the 30th of 
Sept., 1845, the defendant had been introduced to 
the plaintit¥ to act as his broker, who immediately 
= hima written order to purchase shares in five 

ifferent railway companies, and that the defend- 
ant, on the same day, sent five advice-notes of his 
having purchased them for the 15th October, the 
next settling day at the stock exchange. On the 
6th October, the plaintiff ordered the defendant 
to sell the shares in the company mentioned in 
the declaration, who, however, took on himself 
the responsibility of deferring it until the market 
should rise. On the 18th October, the defend- 
ant delivered an account current, in which he 
debited the plaintiff with the shares in this com- 
pany, as having been bought on the 30th Sep- 
tember, and sold on the 13th October. 

No money had ever passed between the parties, 
and the defendant had not the shares in his pos- 
session until some time after rendering the ac- 
count current :—Held, first, that there was evi- 
dence from which the jury might infer the 
contract as stated in the declaration; secondly, 
that the second issue was not proved. 


Assumpsir. The declaration consisted 
of a single count which stated, that, “on 
the Ist October, 1845, in consideration 
that plaintiff, at the request of the de- 
fendants, had retained and employed the 
defendants for commission and reward to 
the defendants, in that behalf, to act as 
the agents and brokers of and for the 
plaintiff, in and about the buying and 
selling for the plaintiff of divers shares 
and scrip certificates of shares in divers 
companies and undertakings, the defend- 
ants then promised the plaintiff to use 
due care and diligence, in and about the 
said business, and to obey the lawful and 
reasonable orders and directions of the 
plaintiff, to be given by him to the de- 
fendants, in regard to the buying and 
selling such shares and scrip certificates 
of shares by the defendants for the plain- 
uff; and the plaintiff avers, that, after the 





making of the said promise, the defend- 
ants, as such agents and brokers of the 
plaintiff, had in their possession and charge 
divers shares and scrip certificates of 
shares of the plaintiff, to wit, thirty shares 
and thirty scrip certificates of shares of 
and in a certain railway company, called, 
to wit, “ The Leeds and Thirsk Railway 
Company,” and fifty shares and fifty scrip 
certificates of shares of and in a certain 
other railway cempany, called, to wit, 
“The Shrewsbury and Herefordshire 
Railway Company,” subject to the order 
and direction of the plaintiff as to the 
sale and disposition thereof, and to the 
said promise of the defendants in that be- 
half; and that he, the plaintiff, afterwards, 
to wit, on the 1st October, 1845, whilst the 
defendants had the said shares and scrip 
certificates on the terms aforesaid, or- 
dered and directed the defendants, as 
such agents and brokers of him, the 
plaintiff, to sell and dispose of the said 
shares and scrip certificates of shares, 
firstly above mentioned, to wit, in the said 
“ Leeds and Thirsk Railway Company,” 
for him, the plaintiff, at and for such rate 
and price for the same as might and could, 
within a reasonable time afier the giving 
of the said order and direction, be ob- 
tained for the same by using due and 
reasonable care and diligence in that be- 
half, the same being a lawful and reason- 
able order and direction in that behalf; 
and although the defendants as such 
agents and brokers, could, and might 
then, and within a reasonable time after- 
wards, by using due care and diligence, 
have obtained, and ought to have ob- 
tained for the said last-mentioned shares 
and scrip certificates by the sale thereof, 
a certain large price or sum, to wit, the 
price or sum of 20001. for the same, yet 
the defendants, not regarding their said 
promise, did not nor would use due care 
and diligence in the premises, and did not 
nor would obey the said order and direc- 
tion of the plaintiff, but, on the contrary 
thereof, then wrongfully, carelessly, and 
improperly disobeyed the said order and 
direction, and did not nov would sell the 
said Jast-mentioned shares and scrip cer- 
tificates of shares according to such order 
and direction and within a reasonable 
ttme after the giving thereof as aforsaid, 
but wholly neglected and refused so to do 
by reason of which said carelessness, neg- 
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ligence, improper conduct of the defen- 
dants in the premises, the plaintiff sustain- 
ed a great loss to wit, to the amount of 
200£, upon and in respect of the price 
and value of the said last mentioned shares 
and scrip certificates of shares which be- 
came, and were and still are worth a much 
less sum than might have been obtained 
for them if they had been sold ac- 
cording to the order and direction of 
the plaintiff, and within such reasona- 
ble time as aforesaid. And the defend- 
ants farther disregarded their promise, in 
this, that, although, after the making of 
the same, and whilst the defendants, as 
such agents and brokers of the plaintiff, 
had the said shares and scrip certificates 
of shares secondly above-mentioned, that 
is to say, the said shares and scrip certifi- 
cates in the said Shrewsbury and Here- 
fordshire Railway Company, on the terms 
and for the purposes aforesaid, to wit, on 
the 6th October, 1845, he, the plaintiff, 
ordered and directed the defendants to 
sell and dispose of the same forthwith, at 
such rate or priee as then could, by rea- 
sonable care end diligence, be obtained 
for the same, the same being a lawful and 
reasonable order and direction in that be- 
half, and although the defendants could, 
and might then, and within a reasonable 
time after the giving of the said last-men- 
tioned order and direction, have sold and 
obtained for the said last-mentioned shares 
and scrip certificates of shares, by the sale 
and disposal thereof, a certain large price 
to wit, 20001., yet the defendants, as such 
agents and brokers of the plaintiff, did 
not nor would use due and reasonable 
care and diligence in and about the 
premises last aforesaid, and did not nor 
would obey the said last-mentioned order 
and direction of the plaintiff, but, on the 
contrary thereof, then wrongfully, care- 
lessly, and improperly disobeyed the same, 
and did not nor would within such reason- 
sonable time as last aforesaid, sell and 
dispose of the said Jast-mentioned shares 
and scrip certilicates of shares, but wholly 
neglected and refused so to do by reason 
of which last-mentioned premises the 
plaintiff sustained and incurred further 
great loss to the amount, to wit, of 2001.; 
and upon and in respect of the price and 
value of the said last-mentioned shares 
and scrip certificates of shares which 
became and were, and still are, worth a 


much less sum than might and could have 
been obtained for the same, if they had 
been sold according to the said order and 
direction of the plaintiff in that behalf. 
To this declaration the defendants pleaded, 
first, non-assumpsit; secondly, that the 
defendants had not in their possession or 
charge as such agents or brokers of the 
plaintiff, the said shares and scrip certifi- 
cates in the declaration in that behalf 
mentioned, or any of them subject to the 
order or direction of the plaintiff as to 
the sale or disposal thereof, or to the said 
promise of the defendants in that behalf 
at the time, in manner and form, &c. 
There were other pleas and issues on 
which nothing turned. 

At the trial, before Coleridge, J., it ap- 
peared that the plaintiff was a cotton 
spinner, who formed a plan of making 
money by means of buying shares in rail- 
way companies, and selling them again 
according to the state of the market ; and 
was introduced by a mutual friend to the 
defendants, who are share-brokers at 
Manchester, and who agreed to act as his 
brokers; but there was no direct evi- 
dence that they undertook to obey his or- 
ders in the manner stated in the declara- 
tion. It appeared, however, that, on the 
30th September, 1845, he gave them a 
single written order to purchase for him 
certain shares in five different railway 
companies, two of which were the Leeds 
and Thirsk Railway Company and the 
Shrewsl ury and Hereford Railway Com- 
pany; and that the defendants, on the 
same day, sent five advice-note of their 
having on that day made those five pur- 
chases, the shares to be delivered and 
paid for on the 15th October, the next 
settling day at the Stock Exchange at 
Manchester. On the ist October, the 
plaintiff sent an order to the defendants 
to sell the Leeds and Thirsk shares ; and 
on the 6th sent a similar order to sell the 
Shrewsbury and Hereford; but the de- 
fendants took on themselves the responsi- 
bility of waiting until the market should 
rise. With respect to the Shrewsbury 
and Hereford shares, an account current 
bearing date the 18th October, 1845, was 
put in evidence, in which the defendants 
stated, that they had, on the 30th Sep- 
tember, bought those shares for the plain- 
tiff, and debted him with the amount, and 





that they had sold them on the 13th. No 
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money had ever passed between the 
plaintiff and defendants, and none of the 
shares reached the possession of the lat- 
ter until some time after rendering the 
above account. It was objected, on the 
art‘of the defendants, first, that the evi- 
ies did not show the defendants to 
have been employed to act as brokers in 
the manner alleged in the declaration, but 
that each employment to buy or sell 
shares was a separate contract ; secondly, 
that there was no proof that the defend- 
ants had these shares in their possession 
or charge at the time and under the cir- 
cumstances stated in the declaration. 


Coleridge, J., overruled the objection, 
reserving leave, however to the defend- 
ants counsel to move to enter a verdict or 
a non-suit, and left the case to the jury, 
who found for the defendants on the 
clause respecting the Leeds and Thirsk 
shares, and for the plaintiff on the rest of 
the declaration. 


Watson, obtained a rule on the point 
reserved, and also for a new trial. 


Martin and Atherton, now showed 
cause, and contended, that the evidence 
fully supported the declaration. 


Parke, B.—There is ample evidence 
to support the declaration in this case, so 
far as the general issue is concerned.— 
Five orders to purchase shares are given 
by the plaintiff to the defendants on the 
30th September, and it is incumbent on 
the plaintiff to adduce some evidence to 
alter the obligation which would naturally 
be implied from these orders, and to show 
that it was in reality an entire contract to 
do more things than one, namely, that in 
consideration that the plaintiff would em- 
ploy them to buy shares in more compa- 
nies than one, the defendants agreed that 
they should sell those shares again when 
required to do so by the plaintiff. Now 
it was competent to the jury to infer 
what the contract was from the facts of 
the case and the subsequent conduct of the 
parties ; and there certainly was evidence 
to show a joint obligation, arising out of 
one contract, affecting all these different 
shares. The defendant was introduced 
to the plaintiff to be employed by him in 
railway transactions, that is as is said, to 
buy shares and sell them again. It is 





true only one transaction is shown to haye 
taken place between the parties, but that 
consists of an order for the purchase of 
shares in five different companies; and 
the circumstance of their all being on one 
piece of paper is very strong evidence of 
one contract asto all. Again, the defen. 
dants must be taken to have got these 
shares for they debit the plaintiff with 
them which is prima facie evidence that 
they had received them; and the circum. 
stances of their not delivering the shares 
to the plaintiff, and the plaintiff not re- 
monstrating against this as being in viola- 
tion of the contract, affords additional ey- 
idence to the same effect. From all this, 
it appears to me, that the jury might fair- 
ly infer a contract not merely to purchase 
these shares for the plaintiff, but to keep 
them and sell them from time to time, ac- 
cording to his orders; and they have 
found so. The argument of the defend- 
ants’ counsel is a falacy, for it was not 
necessary here to prove a general em- 
ployment to buy and sell shares; it was 
enough to prove that the defendants were 
employed to buy shares in more compa- 
nies than one, and hold them subject to 
the orders of the plaintiff; and the objec- 
tion raised is beside the merits of the 
case, we should be astute to uphoid the 
verdict rather than to destroy it. 

As to the other issue, we think that 
is not proved. 


The rest of the court concurring, 
Rule absolute accordingly. 
Leave to amend was refused. 


A.vperson, B.—These are mere gamb- 
ling transactions. 


ELDON ANECDOTE. 


“ Sr Tuomas Davenport,” said Lord 
Eldon, “‘ was a very dull speaker.— 
Whilst making a very long, dull speech, 
to a jury in Northumberland, a_ boy, 
asleep on a window considerably high 
from the floor, fell, and was reported, 
though untruly, to be dead. 1 was at 
that time attorney-general of the bar-mess 
(a jocular office): and at the domestic 
court, at Appleby, I indicted him for 
wilful murder, perpetrated by a long dull 
instrument, viz.: a speech. He was con- 
victed and severely fined.” 








